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Soviet Legal Reform: Instituting a State of Law.

Key Judgments

General Secretary Gorbachey has called for significant change to strengthen “so-
* cialist legality” in the USSR, which he believes is key to guaranteeing the durability
of his political, economic, and social reforms. The first lawyer to lead the USSR

since Lenin, Gorbachev says he wants to_create a"state of in which no offi-
W -

cial is above the law and all citj |_hy.it. He has criticized party -
interference in the administration of justi¢e and implicitly renounced the traditional
Soviet view of law as an instrument of social control and regression.-' N

Despite Gorbachev's professed determination, Soviet legal reform is stjil at an early
stage and its future is uncertain. Continuing leadership interest in maintaining
domination of the Communist Party--which Gorbachev shares--constitutes a
Strong barrier to the creation of a legal system that operates independently of po-
litical pressure. e regime is wrestling with the problem of trying to ma ntain its
Ultimate authority while preventing government arbitrariness and protecting. indi- *
vidual rights. The creation of a “state of law” in the USSR may remain beyond the
reach of this generation, but modest changes already made and others that are )

under consideration could be important first steps in reducing regime coercion and
strengthening civil liberties. ﬁ .

Gorbachev has several motives for pushing legal reform. Eliminating corruption
builds regime legitimacy and effectiveness an [ for law
“and order. Overhauling the regulatory process, which is_handicapped by ambigu- ’
ous and often contradictory laws, improves the likelihood of consistent enforce-

ment of reform faws. Engendering_public trust in the predictability of the law and -
confidence that economic and civil rights provided in the law will not be ignored
- - “encourages private Initiative. Supplanting the notion of a totalitarian regime with .
one of a country ruled by law improves the USSR'’s image abroad. ‘
Accordingly, Gorbachev has ‘taken steps to remove corrupt part “and law enforce-

ment officials and to prosecute some of the worst offenders. Laws have been

passed to protect the Hgﬁts of whistleblowers who uncover official abuses, to .
regulate psychiatric commitments, to give citizens the ri jcials, and to

ficreass e rights of economic e nd private businesses. So far, how-
ever, Implementation of the new laws has been uneven. ' *

Information available as of 15

June _1989 was used in this study. -
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Scope Note

This study provides an overview of the Soviet legal reform effort, including what
the regime is trying to address and why, actions it has taken and proposed, and
the hurdles it is already beginning to confront. it does not attempt to track all the
changes made in Soviet law--especially on the economic_side. Nor does it pro-
vide an assessment of overall human rights performance

The paper does touch on several other political, security, and economic issues,

drawing from several recent assessments
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Sumrﬁary

The Situation Gor_bachev inherited

When_Mikhail Gorbachey became General Secretary. the content and application of
Soviet law were dependent, to a large degree, o itical considerations:

* Certain groups and categories of activity were not protected by the law.
People deemed “troublemakers” often found themselves in conflict with the
suthorities and without even the minimal due process.guarantees, accorded
to_common criminals. Existing constitutional rights were ignored when ac-
tivities threatened social control or party privilege. =

« Other groups, such as party and government officials, received special
treatment and were in_many respects above the law. High standards em-
bodied in party rules were subverted by widespread protectionism. Abuse
existed at all levels. : 7

¢ Communist Party control of legal institutions and officials=-through’party
oversight bodies and the appointment of legal officials--was pervasive. . - -
Responsn'Ele"T_evga'Toﬁicials often acquiesced to the orders of strong party or
ministry officials. Direct intervention in particular cases--referred to even
by Soviet officials as “telephone justice’--was common. '

* The political police (KGB) had considerable operational independence, were
Tegulated by few fegal constraints, and, in the name of internal security re-

quirements, ToUtN nely short-circuited those | | and procedur ards
that did exist. : " 3 .

* in genéral, officials responsible for the ec'onomv. and social issues often
used the principle that the gnd justifies the means to rationalize actions
that sidestepped laws and regulations. S

Motives for Reform
Publicly acknowledging these gaps between Soviet law in theory and in practice,
Gorbachev has several important reasons for pursuing legal reform: A

+ Building regime legitimacy. Gorbachev wants to curtail official abuses that
' have a corrosive effect on the regime’s reputation. Corruption erodes pop-
ular respect for the party, thus robbing it of a source of legitimacy and un-
dermining the credibility of Gorbachev’s reform program. Noting that more
than 15 percent of all citizen complaints were about the police or the

courts, one CPSU official asserted that such perceptions were a "time
bomb” under reform. .
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* Making the system more effective. Arbitrary law enforcement and blatant
corruption also threaten to weaken the regime’s ability to enforce its poli-
cies. Under-the-table dealings strip the leadership of its leverage over lo-
cal officials by providing them with alternative sour nd privi-
lege beyond the benefits di y. Morever, policies cannot ,
WWWW;IE\WMe unpublished, ambiguous,

or contradictory.

* Giving new legal footing to the economy. Even if the leadership gets
enpugh support to implement an economic reform, the continued existence
of conflicting administrative regulations might still undermine its enforce-
ment. 'In February 1988, Gorbachev referred obliquely to the problem when |
he called for assurances that the state enterprise law would be supreme o
and not be “diluted with all manner of departmental instrictions and direc-
tives.” o v

* Unfettering initiative. \pifarmity an ictahility in : '
courage initiative among the more outspoken and productive members of
mmmmmmmst
a CPSU candidate in an election or opening a cooperative cafe--they must
believe that the law provides adequate protection of their rights, trust that

the regime will enforce the law, and be assured that secret regulatory pro-
cedun_'es do not override the formal legal process. ' .

* Reviving respect for law and order. Gorbachev also wants to reform the

legal establishment to keep in check crime and antisocial behay igr--threats

, to a cohesive and disciplined society. ilure by | 2| iza-
& tions to obey the law encoura isregar s well. Admit-
tﬁfﬁit problems such as violent crime, juvenil in nd drug

abuse are on the rise, Gorbachev has decried the neglect of such social ills
an @ concentration by law enforcement bodies on repression of dissent

as using a “cannon to shoot at sparrows, while leaving grave crimes-. .. -
unsolved.” ' T o ‘

* Improving the image to the West. Gorbachev is mindful that supplanting

the notion of a totalitarian dictatorship with one of a country ruled solely by
law and respectful of human rights could have foreign policy payoffs. i T

Progress to Date

Like Andropov before him, Gorbachev initially focused on removing corrupt hold-
overs of the Brezhnev era and publicizfRg his intentions to make all officials ac-
countable the law. He has begun to attack the immunity of party
officials from prosecution and has doled out severe penalties to elite offenders, in-
cluding execution for a handful. ‘In the most celebrated case, zhnev’s son-in-
law, police official Yuriy Churbanov, was recently convicted for bribery in a mas-

-x-
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sive investigation of a corrugtion'scandal that so far has led to punitive actions

against thousands of officials in Uzbekistan and netted a few top officials in other -
areas as well

The regime also intensified cleanup efforts targeted at law enforcement organiza-
tions accused of protecting and fostering widespread corruption. WO 1aw enforce-
"ment body--including the KGB--has escaped high-level personnel changes, large
numbers of dismissals, and criminal sanctions:

* In March 1986 Gorbachev appointed Aleksandr Vlasov--a talented regional
party official known for his probity--to head the Ministry of Internal Affairs
(MVD). Vlasov replaced the police chiefs in several republics and cities, in-

- . cluding Mauscow, and continued the drive to remove tainted and incompe-
‘tent staff and improve training. Vadim Bakatin, who replaced Viasov when
he was promoted to Premier of the RSFOR, has emphasized the need to

e S S e *
continue Vlasov's policies. Bakatin announced recently that aimost 10,000
MVD staffers were punished for taw violations in 1988 alone.

* Members at every level of the_procuracy, 8 huge organization that combines

the functions of US-style prosecutors and state attorneys, have been
“Charged with protecting and engaging in corruption. In May 1988 the re-
gime appointed Aleksandr Sukharev, former RSFSR Minister of Justice, to
-replace Aleksandr Rekunkov as USSR _Procurator General. Rekunkov, who
headed the USSR Procuracy for over seven years, was subsequently impli-
cated in several major corruption scandals still under Ip,yestlgati'on.

* Judges have been convicted of accepting bribes in return for lenient sen—

: - . | Judges punished for
. “deviations from ttie law” totaled nearly 700 in 1987 and about 650 in 1988,
according to the Soviet press. In_April 1989 the regime announced the re-
tirement of USSR Supreme Court Chairman Viadimir Terebilov, who subseq-

uently was publicly. implicated in corruption. .

___.* KGB officials have been publicly chastlsed for violations such as framing
defendants and making illegal arrests.

Although Gorbachev lrhniediatéiy went after corruption, it was only in late 1986
that he began to set the basis for thorough legal reform by calling for new Taws

strengthening individual rights. He has advocated an end to party interference in
the administration of justice and the creation of a "state of law” in which no offi-
cial is above the law and all citizens are protected by it. The regime has taken its
first steps--though sometimes meager--toward giving citizens and the legal com-

-xXl -
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munity the tools necessary to act as whistleblowers and watchdogs against official
manipulation of the law to persecute critics:

* The leadership allowed unprecedented ' roblems in Soviet
ps ¥ch|atry and sanctioned changes to the law on psychiatric incarceration.
These revisions-~at least on paper--provide patients with broader and

clearer legal rights than in the past._lIt is still uncertain whether these le al '

changes will be tully implemented.

* New laws, effect've in 1988 delmeate cntizens rights to sue officlals who
Sues and proposed laws--rights promised in the. 1977 USSR Constitution.
‘Although symbolically important, the law giving citizens the right to sue of-

‘ ficials has several limitations and in practice has had only modest impact.
The public discussion law, on the other hand, has contributed to Gorba-
chev’s effort to “democratize” the lawmaking process. The regime used its
legal prerogative selectivelv to initiate public discussion on several draft
laws that were major pegs in Gorbachev’s reform agenda but avoided public
discussion of laws that were potentially embarrassing or disruptive.

* The regime has also moved to otect the n economic rights of enter-
prises and legalize s while cracking down on _ec-

onomic crime and that part of the flourishing “second economy” that re-
mains illegal. Several new laws grant private busin ] rights to

‘enter into contracts, engage in foreign trade, and transfer property.

* The regime has grénted more power to the quasi-judicial orgaﬁ tasked with
-settling disputes amorig state and private businesses and is trying to iden-

tify and remove laws and regulations that are ‘obsolete or inconsistent with"
orm laws. The RSFSR Procuracy reported recently that it annulle

38,000 oBsol'Te e and contradictory regulations in 1988

New»Lim_ﬁs, oh CMI Liberties

Despite these advances, the regime has been struggling to strike a balance be-
tween relaxing regime controls and maintaining order amid increasifig demonstra-
tions and ethnic violence.

, ice afhd innocent bystanders,
resuiting from demonstrations. While presslng for legal reform to encourage pub- .
lic expression, Gorbachev has been forced or persuaded to take into account the
concerns of orthodox Politburo members who argue t.hat lawlessnass or anarchy
could ensue.

- xil -
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The regime has used a federal law on demonstrations passed in late July 1988 to
- narrow the limits on acceptable activity and to legitimize actions to shut down
protests. The new law requires citizens to request permission to hold a demon-

stration 10 days in advance, to inform the local party exe the
purpose and location of the demonstration, and to be liable for any material dam-
mﬁﬁcﬁm——r———_—y\ﬁm perty. _Reaional authorities are also given the nig
‘Pass additional regulations to take into account local conditions. Several republics
have instituted large fines and even imprisonment terms of up to six months for
violations, while other republics have,defiantly refused to enforce the law on dem-

onstrations.

At the same time, the regime pulled back temporarily from announced plans to
overhaul the criminal justice system. Soviet officials had said for over two years
That they planned to “humanize” criminal law and to provide more protections
against arbitrary state action. Draft federal legisiation, published in December
1988, outlined general principles of criminal law and encompassed most of the -
changes proposed by reformers in the area of punishment. Thése included a re-
: ction in the yse of the and emphasized work r S
over imprisonment.. Officials announced that the draft would be passed by the
new Supreme Soviet in mid-1989 and promised further changes to- strengthen
rights of due process and expression.

In_April 1989, however, the Presidium of the Supreme Soviet issued a controversial _

decree that stiffened rather than softened laws against dissent and free speech. - -
‘Although the decree was depicted as a reform document, it actually created the

legal means for clamping down on public criticism.

At the end of its first session in June,
the Congress of People’s Deputies repealed ion,

Congress _of People’s Deputies repealed the decrae’s most harmful proyisio
which made it a crime to insult or discredit state nrganizations or officials. The
. ‘rest.of the April decree, which remains law, legitimizes regime actions aimed at
__quelling nationalist ‘and ethnic unrest. Citizens convicted of inciting nationalist
dissension, degradmg national honor, or aiEEEiEIEEiiEE Eiiﬁsi ethnic Eroups can
be imprisoned for up to three years or fined up to 2,000 rubles. Punishment is
stiffened 1o Tive yvears or 5,000 rubles if the actions -are combined with violence or

committed by officials, and ui to 10 years if the actions are committed by a group

or involve the loss of life.

- xili -
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Further Changes Under Consideratiol:\ -

Numerous proposals that would revitalize the reform effort are also under consid-
eration. They are at different stages of preparation, and options ranging from cos-
metic to radical are being hotly debated:

d Reformers are attempting to soften further the April decree and are pushing
for further criminal law reform, including revision of federal legislation out-
lining general principles of criminal law and of the more specific criminal
code for the Russian Republic. Issues of particular importance include pro-
visions governing the ireatment of religious believers, procedural protec-

tions such as earlx involvement by defense attorneys and an mcreased

number of lay judges, and adjustments to make gunishment grogortlona to

the crime.
———

* Laws aimed at increasing judicial independence are expected within the next
year. They will build on the framework created by the December 1988
“amendments to the USSR Constitution, Key provisions include Rroviding
multicandidate elections and new removal procedures for judges, whose
Mgmrom five to 10 years, and increases in the number
of lay judges to create large panels--if not Western-style juries--at least
- for capital crimes. -

e The regime passed a Constitutional amendment in 1988 to create a Consti-
¥ tutional Oversight Committee that would, for the first time since Stalin’s

purges, provide some active state oversight of the constitutionality of leg-
islation. The Congress of People’s Deputies failed to select members for
this oversight committee after disputes arose over the committee’s authori-
ty to interpret republic constitutions and laws. The Congress appointed a
.group of Deputies to draft the enabling statute outlining the oversight com-
.mittee’s powers and responsibilities but left the membership question for
later. .it is also still unclear how much independence from party guldance
the committee will have.

. Laws lncreasing citizens nghts and access to information are said to be in’
the works, but most are not likely 1o emerge for several months (see chart)
Most important and controversial are laws that define the role of the gov-
ernment vis-a-vis citizens and delineate procedures and standards for re-
view of grievances and charges of wrongdoing.

 Efforts to strengthen legal compliance by law _enforcement organizations
continue. They focus on establishing new supervisory organs, eliminating
unnecessary secrecy, improving compétence, and reassurmy the public that .
Taw enforcement bodies follow the law. MVD officials report that a law on
the militia is under preparation. Though not expected before 1990, a draft
law on state security will be a key indicator of regime intentions to institute
a state of law. Said to be under consideration are far-reaching proposals

~ to eliminate many KGB domestic functions, or at least transfer them to the

- xiv ~
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MVD, and to create stand‘ihg committees on state security with broad
oversight under the legislature. - .. :

Ditferences Within the Elite

As in his other reform efforts, Gorbachev is meeting significant political and bu-
f8aucratic opposition. (he reform battle is twofold: to persuade the leadership to
‘agree on clear and encompassing laws that institutionalize policies, and to see that
a resistant bureaucracy implements the laws as written. ﬁ

Gorbachev has not had full control of the Politburo nor its complete support for ail
elements of his legal reform agenda. Legal reform appears to have been slowed
by hesitance about delimiting police powers at a time of rising popular unrest.

Differences at the top over the _laws on glasnost and the media have caused de-
lays of more than two years.

As‘ in the case of many other reform issues, Politburo membérs Yegor Ligachev
and Viktor Chebrikov are rallying points for orthodox jan. Although
both clearly support the regime’s crackd icial corruption—-

within limits--they have shown discomfort with such far-reaching Gorbachevian
changes as giving citizens access to information and the right to express their
_views. Chebrikov probably used his Influence as head of the Central Committee’s
Cegal Commission to push the April 1989 decree restricting public expression. At
the April Central Committee plenum, several hardline officials spoke strongly in fa-
vor of keeping the harsh April decree and warned against coddling “criminals”
_while restricting the powers of the police.

Gorbachev has attempted--and succeeded In part--to place allies, most notably
“Vice President Anatoliy Luk’vanov, in a position to counter Chebrikov’'s influence on
matters of legal reform. Luk'yanov and former MVD chief Aleksandr Vlasov--an-
other staunch supporter of legal reform~-rose as a resuit of the sweeping changes
to the leadership in September 1988.. :Continued support from Viasov, now Premier
of the Russian Republic, would provide great impetus for overall lggal reform be-
cause Russian law has historically been the modal for other republics. Luk'yanov’s
recent election by the new Congress of People’s Deputies as Vice President con-
firmed his continuing influence. Politburo members Aleksandr Yakoviev and Minis-
ter of Foreign Affairs Shevardnad’ze_armm
TheéTess, even those in favor of reform have advocated caution in a continued
broadening of civil rights when confronted with the upsurge of grassroots political

agitation. -
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Even if the leadership is able to transform some of the controversial reform pro-
posals into law, it still faces an uphill battle to force the foot- dragging bureaucracy
to enforce and implement them:

e Mirroring the concerns voiced by hardliners in the leadership, local officials
have resisted changes that appear to threaten social control. Pointing (0
heavy injuries and fatalities suffered by police during demonstrations Yl

—stated last fall that “many of our citizens take democ-
racy to mean total license and anarchy.” The need to maintain social order
has already provided the excuse for not following laws to the letter. Nu-
merous sources have pointed to several instances in which local authorities

denied good-faith demonstration requests and harassed activists with ad-
minlstratlve penaltles

Par and government officuals have reslsted cha ge " advarsely affect
their institutional and : '

. Local officials, like some members of the leadership, are resisting efforts
that would reéduce their control over private_economic activity. Their rea-
sons are probably both practical and ideological. Some officials, for exam-
ple, have used a decree on “unearned income” to discourage cooperatives
.and private enterprise. Many claim that new private businesses, which must
often turn to the black market for supplies, and which are often required to

pay protectlon money to corrupt officials, are the root cause of the increase
in crime and the growth of the Soviet mafia.

e Some officlals are likely to become frustrated with what they perceive to be
contraductory calls from Moscow. Since the rewriting of law has not caught
~ up with economic and social reform efforts, local offi cials are encouraged :
to circumvent some laws while chastised for violating others.
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Potential Impact

Gorbachev stands at a critical ]uncture in the legal reform process, having criti-
cized the old but not yet built the new. The regime must balance its push for le-
gal reform with the need to enact enforceable laws. It needs to avoid removing
constraints in a way that would suggest everything is permitted in the name of
glasnost and private enterprise while guarding against the kind of constraints that
are preferred by orthodox officials and that have become second nature to most in
the legal apparatus that Gorbachev inherited. -

Even if the regime makes onty moderate headway on legal reform, it will further its
goal of improvmg_ the USSR's irnag_ e abroad. The, regime gave wide publicity to
the_release Q : ft_criminal |8 ndamentals in Decemb 988. Revisions
such as abolishing exile and banishment-—punlshments long used against dissi-
dents--and narrowmg the death penarny have significant international appeal. So-
viet officials have already contrasted their use of the death penalty with US policy,
labeling the execution of juvenile convicts in some US states & ‘himan rights
abuse. Despite the obvious drawbacks in the April 1989 decree on anti-Soviet ac-
_tlvities, the regime has highlighted only the most positive sides of the law and:
flooded the foreign and domestic press with justifications for it. lmprovements in
the country’s image abroad will be short lived, however, if its actions flagrantly vi-
“olate the law’s purponed intent. Although the regime’s move to “decriminalize”
sanctions-- ounds g_humane, lt

for Westem observers.

Je
o

The chances for the regime to write and apply laws in such a way as to revive re-
spect for for the law are less certain. Soviet citizens support firm and prompt pt law
enforcement and would favor efforts to improve the competency of the police and
the courts, end corruBlInI,. AN eliminaie the wWorsr police al
- Changes in sentencing that make punishment fit the crime will be seen by cri mi—
nologists as an aid in the fight against crime and recidivism. Fairness and univer-
sal application of the law by the regime would revive citizens’ respect for the law.
However, many ordinary citizens are.concerned that reforms are straining the so-
cial fabric and producing a degree of turmoil that is damaging the country. Hard-
liners are portraying the recent increases in crime--which legal specialists blame
on the relaxation of the antialcohol campaign--as the result of democratization
and the "humanizing” of criminal law. The regime may also confront gn increas- .

“ingly uneasy and disgruntied law enforcement sector, which has been asked to
eliminate all the country’s_ills yet told to play by new rules and subjected to pillo-

L]
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Using law to unfetter initiative and place the economy on a new legal footing will
be a long, step-by-step process dependent on policy development, on how well
the new laws are written to encompass the policy, and on the regime’s ability to
enforce and implement the laws. We expect progress to be spotty. Nevertheless,
new laws, even if poorly drafted and handicapped with compromise provisions—-
like the law giving citizens the right to sue officials~-will institutionalize change
that has already taken place and allow reformers to progress to the next level. By
amending the April decree that had set back reform, the Soviet Government has
given citizens slightly better legal protection against arbitrariness than they had
before the decree. They wnll be even better off if other prohlbitions are defined
more narrowly.

The interdependence of legal reform and political change makes building legitimacy
and improving the system'’s effectiveness the most problematic of the regime’s
aims. ‘Gorbachev’s campaign against corruption and official abuse of authority has
contributed to his overall effort to bring about a rapprochement between the re-
gime and the society. New rules for judicial selections, improvements in law en-
forcement training, and new due process guarantees--such. as providing counsel
for criminal defendants during investigations--could further enhance the integrity
of the legal system in the eyes of the public. Nevertheless, the regime is wres-
tling with the contradiction of trying to _maintain its uitimate authority while some-
how preventing government arbutraernﬂmMgﬁs The
@mnﬂhues to have a key voice in the appointment of personnel in the legal
and law enforcement system, the ability to promulgate party decrees that in prac-
tice have the force of faw, and the constitutional position of being the country’s
"guiding force.” Without broader political reform that effectively limits the party’s
mreglme is unlikely to ensure independent judicial and law-enforce-
ment organizations. Similarly, continuation of a large political police force, charged
with monitoring dissent and operating in a more or less arbitrary fashion not re-
stricted by strong legal controls, would undermine efforts to buiid a new founda-
tion for party rule based less on fear and more on support from the population.
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Soviet Legal Reform: Instituting a State of Law.

Soviet Law in Perspective

Western scholars have debated for decades whether the Soviet system of main-
taining public order is a legal system comparable to other principal systems of the
world. On the surface, many aspects w&_ﬂeﬂﬂm&w. in fact,
some institutions—-the courts, a legal bar--and procedures that ;now exist in the

Soviet Union were adopted from Western Europe by the czars and continued by
the Bolsheviks. For 70 years, Soviet law has dealt with problems common to any
Western system--such as employment disputes, inheritance, family problems, per-
sonal injuries, distribution of goods, and crime~--and has often arrived at solutions

similar to those in othar countries.

Desplte these surface snmtlarlties, the Soviet legal system has been upiguely influ=
enced by its roots in non-Western cuiturp and, thus, differs fundamentally from
that in the West. Its roots, as one American scholar writes, “are in a Communist
political and social system, in a centrally planned economy; and.jn the historical
tradition of Russia, with its Byzantine, Mongol, and Russian Orthodox heritage . . . ."
Marxist-Leninist theory accounts for the most significant and fundamental differ-
ence between the nature and function of law in the USSR and in the West.

The Bolshevik Claim of Legality

“*A law is a political measure; it is politics.”
7 - . —-V.L Lenin (1916)

Law. under Marxist-Leninist theory, is no more than an instrument of the leader-
ship and is not above or independent of politics. When the Bolsheviks took power,
mm——ny,
they viewed law as a reflection of the economic conditions of a country. Law
would eventually fall into disuse as the state “withered away.” Under this assump-
tion, they argued for rule by “revolutionary consciousness*--not by written law--
and warned against allowing the revolution to be slowed by legal formalities. Al-
though the Liberal Democrats pushed for Western legal concepts as czarist Russia
had done a few years oreviously, the Bolsheviks rejected calls for such a system,
in which law would be an impartial standard controlling society and th ic

ip alike. is type of legality, they argued, was a bourgeois principle that ~
conc' ealea class a ntagonisms Their position was strengthened by Russia’s prere-,
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volutionary experience. The country did not have a deep-rooted tradition that
allowed law to bind the ruler. Despite periodic flirtation with Western legal pre-
cepts, the Russian legal system had existed at the will of the c2ar. It lacked strong
independent legal.institutions and concepts of absolute and inalienable rights of
man. ‘

Lenin struggled to harness law, as did subsequent Soviet leaders, and create a
mechanism to enforce regime policies without binding the regime itself. Calls
were heard for “revolutionary legality” and later for “socialist legality™--
theoretically defined as the strict observance of law by officials and citizens alike--
-when the regime was attempting to establish order and uniformity in the routine

_ functioning of the system. For example, Soviet leaders called strongly for obser-
vance of the law as they tried to implement major economic reforms in the early
1920s and again’in 1965 and 1973. Nevertheless, the leadership.continued to limit
the role of law and use it selectively in order to retain maximum flexibility in its
own behavior. ‘ ‘ :

ERV N

Soviet Law in Theory and Practice

mrﬁq%gwwumg its worst under Stalin.
@ "inexpedience” of written law became the justification for Stalin and his legal
adviser, Andrey Y. Vyshinsky, to ignore existing safeguards. For example, forced
collectivization of agriculture and the liquidation of the merchant class were
launched in 1929 in violation of existing legisiation. Law during Stalin’s rule was
little more than a means of providing an institutional veneer to a despotic regime.
This is best illustrated by the Stalin Constitution passed in 1936, which emphasized
the importance of strict enforcement of the law, the independence of judges, and

_ guarantees of civil liberties, such as freedom of speech and the praess and rights of
assembly. Law enforcement organizations, like the police and the KGB's predeces-
sor, became instruments to enforce harsh penalties and ensure rigid discipline.

Since Stalin, the authority of law has expanded and the regime’s casual subversion
of it has declined, but lg_ga_l formalities continue to take g back seat to political
considerations. Under Stalin’s tyranny, the Soviet elite found that the weak legal
safeguards against official abuse left the party itself unprotected. Under the ban-_
ner of “socialist legality,” Khrushchev openly criticized Vyshinsky’s legal theories
and encouraged large-scale codification and systemization of legislation. Despite
his purported aims to limit abuse of state power and to protect the rights of citi~
2ens, significant breaches of legality, such as religious repression, continued.
Khrushchev's attemprs Yo ran in the security Services, including the execution of
security czar Beriya and the firing of severa! other KGB officials, were political--
not legal--measures. They proved ineffective. Corruption and inefficiency grew
during Brezhney's 18-year tenure until illegalities and abuses by officials were

common. General Secretary A_rég'gggl'j_anﬂmmmﬁm_a_mmjgn, which sputtered
somewhat during Chernenko’s brief rulg, resulted in the removal and punishment of

-2 -
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officials in the police, mlhtary, republlc party and government bureaucracies, and
economic organizations.! However, these efforts were again primarily coercive and
appeared to be targeted at the most flagrant abuses as well as would-be political
rivals. Arbitrariness and administrative fiat continued to predominate over law,
“which had become merely a tool of party officials to stifle criticism and perpetuate
their positions. Repression of dissidents, in fact, intensified. N

The legal system under Gorbachev continues to refiect the sporadlc and uneven
emphasis given to law over the years. Its characteristics include:

* Exclusion of certain groups and categories of activity from protection of the
law. Peo e - d “troublemakers” often find themselves in conflict “with
the law and without even the minimal due. process guarantees accorded
common criminals. Constitutional guarantees are .ignored to the extent that
‘they threaten social control or party privilege. When activities are deemed
“political” or threatening to the state, they receive little protection.

4 -

* The exclusion of other groups from a plication of the law.  An unwritten

rule restricts government authorities from bringlng a_crimipal suit against a
arty member until the party approves. Often members of the party elite

are subject only to sanctions or other administrative penalties less severe

than would result from the appropriate criminal prosecution. High standards

embodied in party rules are subverted by w:despread protectionism and
have been abused at all levels.

. Lega institutions and officials sublect to .such thoroug_ political control that
their decisions and actions often lack integrity. interference in crimi-
nal and civil cases is common. Judges, nomlnated for election with party

support, often owe their livelihood to local party bosses. Direct intervention
in cases--described even by Soviet officials as "teleghone !ustice --is so
common that poorly trained jud : ertain decisions on
tgelr own. Judges are afraid to “take responsibility” and acquit the inno-

cent, according to one Soviet critic, and in most cases find the defendant
guilty or remand the case for further mvestlgation

* A political police organization with llmlted Iega constraints "In its drive for
pollticel control, the regime has installed significant power in the KGB, Its
focus on ends, not means, results in routine short-circuiting of legal and
Wﬂﬂ?ﬁmme

* security serviCe is rare, because laws outlining the authority and responsi-
bility of the KGB and covering other security issues are classified and inac-
cessible to the public.

! see DI Intelligence Assessment SOV 85-10145X (Secret NF NC OC), August 1985, The
Soviet Anticorruption Campaign: Causes, Consequences and Prospects. -
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Regime Acknowledgment of Problems

The regime under Gorbachev only gradually acknowledged the miscarriag-
es of justice and due process violations that have been longstanding
charges of Soviet legal specialists, dissidents, and Western observers.
Party officials report that citizens filed over 100,000 justified complaints on
law enforcement organizations, one-third of which were on the criminal
investigation process. The national paper Komsomoliskaya pravda reports
it receives approximately 1,000 complaints each month against the police.
The major complaints exposed in the Soviet press include:

o Judges avoiding acquittals by finding defendants guilty or re-
manding cases for further investigation. During the 1986 Su-
preme Court plenum, Chairman Viadimir Terebilov condemned_ .
this longstanding practice, charging that it violated the presump-
tion of innocence and was unfair to those who usually remained
in custody throughout the reinvestlgatlon

o Police officers using excess force and coercion. Several exposes
beginning in 1987 publicly confirmed for the first time that {aw
enforcement bodies used brutal beatings and torture tactics on
suspects. One article quoted a court official as saying “Who will
confess to a crime if you don‘'t beat him?”

o Performance rating systems that are a disincentive to thorough
and objective criminal investigations. In April 1988, a Soviet of-
ficial criticized the police for abuses such as failing to investi-
gate reported crimes; illegal prosecution, detention, and arrest of
citizens; and the falsification of evidence. Critics charge that
these abuses are caused by police being evaluated on unrealisti-
cally high quotas for arrest (95 percent of criminal cases) and
convictions (99.8 percent). This practice, as noted by tne recent
Izvestiya article "Give Us a Man, and We'll Find a Charge,” en-
courages police to ignore cases unlikely to be solved and to find
innocent scapegoats to fill their arrest plans. .

o Improper use of psychiatry. The Soviet préss also published a
series of articles beginning in mid-1987 that exposed abuses
tong charged by dissidents and foreign observers, in which sane
but troublesome people were placed in psychiatric hospitals. In
November 1988, a Moscow psychiatrist supported Western
charges that Soviet psychiatry had been used systematically to
suppress dissent in the 1970s, writing that law enforcement offi-
cials believed that “anyone opposed to anything was, hiddenly or
openly, a mental case.”

-4 -
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Gorbachev's Motives in Pressil:\ﬁ‘fo.r a Statq of Law

in 1987 Gorbachev began 1o call far - form of the le nd

the enforcement of “socialist legaljty.” He has advocated creating a “state of law”
Th which law applies to officials and citizens equally:

Gorbachev realizes that the present legal is fre uentl inef-
fective, and is badly in need of improvement. Left unchan ed will

continue to reinforce corruption, alienation, and stagnation. By pursuing Iegal re-
form, he can Erther some of ﬁis otﬁer reform goals:
* The elimination of arbitrary law enforcement and blatant corruption would

build regime leqgitimacy and the leadership’s ability to govern and enforce
its policies.

* It would provide a footing for economic and political changes and strength-
en their prospects for irreversibility.

. lt would create the kind of pr edictability that encourages initiative among
the more outspoken and productive members of society at a time when
changes in the social, political, and economic environment are increasing
insecurity.
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* It would improve the country’s irriage, especially on human rights, in the
eyes of the West. i

Gorbachev has recognized the importance of an independent legal system to pre—
serving his political, social, and economic reforms. However, he has not acknowi-
edged how much he is willing to change to achieve such a system. He has avoid-
ed commitments on a number of key points, possibly to maintain his political

- flexibility or because they go beyond his ideological beliefs. He has not argued, as
the most radical reformers have, that the checks and balances necessary for a
state of law cannot occur in a one-party state. His support for informal groups
and pluralism within the CPSU has stopped short_of advocating muitiple parties or

. tHBTight to free speech as in the West. He also has not advocated a separation of
K jowers hat would allow the judiciary to overrule legisiative and ‘executive acts.

Building Regime Legitimacy

- From the last few years of Brezhnev's tenure through the present, evidence has -
increasingly indicated that many segments of the Soviet elite believe corruption
and legal incompetence are serious problems at all levels of the system. These
problems are seen as adversely affecting the administration of justice, eroding
popular concepts of law and order, and raising questions about the party’s legiti-
macy to govern. For example: T

Officials an-
nounced that, despite the decrease in overall crime rates in 1986 and 1987,
large-scale economic. crime was still a major problem. According to
Pravda, over 5,000 bribery cases were exposed in the first half of 1987 and
about 122 million rubles were lost by the state through embezzlement.

* In 1986, iournalist Afkadiy Vaksbhrg observed that telephone justice had
“not disappeared; it has gathered strength” and that it was eroding the sys-
tem’s legitimacy in the public eye.

* Interviews of Soviet emigres by American scholars indicate that the leaders
of the KGB and police are not viewed as very honest. While 57 percent of
all respondents stated that all or aimost all of the KGB’s leaders were com-
petent, only 14 percent judged that all or aimost all of them were honest.
The local police fared worse, with two-thirds of the respondents finding all
or almost all of tie police leaders incompetent and 12 percent judging them’

as honest.
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* Making the System More Effective

Arbitrary taw enforcement and blatant corruption also threaten to weaken the re-
gime’s ability to enforce its policies. Opportunities for lycrative under-the-table
dealings weaken regime control over the elite because they provide aiternative
.sources of income and make lower level officials Ie&d_ep_e_nmmﬂ
siowed by the party. At a minimum, false economic reporting, padding statistics,
black~marketeering, and protecting embezzlers inhibit planning and complicate re-
form. For example, economic planning is more difficult because some production

statistics are inflated, as is social planning because crime statistics have been al-
tered by lower level officials who want to appear to be doing their job.

The leadership’s ability to use law as a weapon to install.its policy has been
weakened by sporadic and arbitrary enforcement. Low-level officials tend to nar-
rowly focus their work, and, similar to judges, are afraid to uphgld the law for its
own sake. Surrounded by a myriad of ambiguous, contradictory, and draconian. -- .
decrees, these administrators tend to enforce only those laws that they must in’
order to protect themselves and their positions. The police also are ineffective -
because they are tasked to do more than their resources allow. Gorbachev noted’
the misdirection of law enforcement organs when he criticized them for using “a
cannon to shoot at sparrows, while leaving grave crimes against the interests or
our society and citizens unsolved.” A party official, noting recently that 15 percent
of all citizen complaints to the party were about the police or the courts, opined
that the arbitrariness of these legal organizations has become a “time bomb* under
Gorbachev’s reforms. - : e

-

L 2

Giving New Legal Fooilng to the Economy

- . RV SR PR - "mg!-(

. Such inconsistent enforcement of law is especially threatening to the regime’s ec-
onomic reform policies. While numerous factors contribute to the successful im-
piementation of economic reform, the role of law is twofold:

* The regime must replace the extensive bodv of law that difected the highly
regulated plan—-driven economy with law that encompasses fundamental
changes. Economlc reformers must draft laws that clearly delineate new
procedures and rules that will affect their policies-—even while the policies
are still devefoping. They must also reeducate the economic bureaucracy
as to what law is effective and what is obsolete. After the regime passed
its first major set of reform legislation in July 1987, a Mmistry of Justice

official told a Soviet newspaper that some 15,000 laws and regulations )
would have to be rewritten to bring them into accordance with the changes.

* The nature of the reform--for example, decreasing c'entral control, increas-

ing the rights of both state and private industry, and emphasizing contract-
ing and negotiation over top-down administrative fiat--requires consistent

-7 -

,;sgéer




ssc:}!r NOyRN NOCO)#RAcvécou

and predictable law enforcement Law is the vehicle to regulate
competition, protect the rights and obligations of individual economic play-
ers, and redress wrongs. s. Former principles that held the supremacy of
planning norms. over the sanctity of a contract must be eliminated for the
reforms to succeed. Further development of Soviet civil law, including are-
as of finan ro ert contract, and dispute rasolution, is necessary to de-

The regime’s decision to pursue legal reform also enhances its potential to har-
ness the benefits of the illegal second economy, another goal of economic reform.
Recognlzing that the economy’s inability to supply citizens with basic goods and
services often drives them to break laws, the regime is legalizing certain economic
practices and more clearly defining the line between criminal and legitimate acts.

By legitimizing the private supply of goods and services, the regime can encourage
the Soviet consumer here it

can be taxed and controlled, and can simuitaneously tap the initiative of enterpris-
ng en neurs. can thus sliminate a sltuatlon that fosters disrespect for law

and law enforcement organs.

Unfettering Initiative

Encouraging citizens to take the initiative, not only in the economy but also in so-
T1aTand political life, is another reason for legal reform. By the time Gorbachev
took power in March 1985, the corruption, party protectionism, and miscarriages of
justice that began to flourish under Brezhnev had alienated many members of so-
_ clety and stifiled economic and political growth. Consistent application of the law

encourages the productive.members of society to take initiative and trust that pol-.

icies will not be reversed. By advocating the adoption of Western-style principles
that allow any activity not specificaily prohibited by law, Gorbachev hopes to elim-
inate prohibitive and burdensome regulation. h

The regime, however, recognizes that adoptlng such an epproach would be useless

without simultaneously attacking the critical problem of laws and regulations being
nayailable and often—--som tentionali -~-contradicto For 70 years, the

authorities have managed the country’s economic, social, and political spheres by
administrative methods. Hundreds of ministries and other state organs promulgate
*sublegislation”-~decrees and regulations on acceptable activities and proper pro-

cedures. These laws are published selectively, often remaining secret. Mecha-
nisms to systematize and update laws are lacking. Soviet lawyers, students, and

pfivate citizens complain that they are unable find the texts of laws and regula-

tions. One Soviet specialist estimated that about 30 percent of all national-level
regulations passed in the 1980s were published in relatively accessible collections
of laws, about 12 percent were published in abstract, and the rest were published
in ofﬂclal {iterature or handouts with limited printings. In addition to recelvlng

sgz(s'r

veloi the self-regulating and self-adjusting system envisioned by reformers.
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Bureaucratic Fiat Above the Law

Soviet jurists argue that bureaucratic arbitrariness is due to the lack of
adequate legislative and constitutional review in the legal system. Social-
ist legal theory has generally rejected US concepts, which give the judici-
ary power to annul laws passed by the legislature and regulations by the

- executive branch that violate the Constitution or existing law. Instead, the
.Soviet system relies on limited review, really “self-control* by the Su~
preme Soviet (legislature), as formulated in the 1933 “Stalin” Constitution.

Under current Soviet law, legisiative commissions of both chambers of the
USSR Supreme Soviet are responsible for preventing the passage of any
statute that conflicts with the Constitution or existing federal law, and the
Presidium of the USSR Supreme Soviet is authorized to repeal decrees
made by the USSR Council of Ministers. The USSR Procuracy may review
(but not annul) regulatuons made by ministries and other state organs.

History has shown that such legislative “self~control* has been ineffective
in preventing the passage of violative laws and regulations:

o During the five years prior to the Stalin Constitution, when the
Soviet judiciary had constitutional review power, it reviewed over
24,000 legal acts, lodged protests against 86 federal acts, and
judged 11 republic laws unconstitutional. In 1924 and ‘1925, the
authorities made changes based on the courts’ decnsuons in77
percent of the cases.

o Between 1938 and 1968, under the legislative “self-control* that
-still exists, the Presidium of the Supreme Soviet discovered only
10 violations. .

o In 1988, Supreme Court Chairman Terebilov reported that over
. 200,000 .unpublished contradictory regulations existed and caused
many of the unjust convictions reviewed by the courts.

narrow distribution, the steady stream of sublegisi ation often contradicts

higher law. In the past two years, opponents of Gorbachev’s policies have
“been using sublegislation to undermine efforts at change, particularly eco-
nomic reform. In February 1988, Gorbachev referred obliquely to the problem
when he called for assurances that the state enterprise law would not be
“diluted with all manner of departmental instructions and directives.”
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Reviving Respect for Law and Order

Gorbachev also appears to believe that reform of the legal establishment will end’
the problem of keeping common cnme ‘and antisocial behavior in check--a threat
to a cohesive and disciplined sometv Fallure by law enforcement organs to obey

the law encourages the public to dlsregard it as well. Whgn Gorbachev came to
power, social bl idivism,_drug

and alcohol abuse, and pornography were on the rise. He recognized the need to
encourage public discussion of these previously taboo subjects under his policy of
glasnost, while tightening enforcement of laws viewed by the public as socially
necessary. In January 1287 Gorbachev observed that “elements of social corrosion
that emerged in the last few years had a negative effect on society’s morale .

The spread of alcohol and drug abuse and a rise in crime became indicators of the
decline of social mores. Disregard for laws, report-padding, bribe-taking and en-
couragement of toadyism and adulation had a deleterious influence on the moral
atmosphere in society.” :

The regime continues to call for legal reform to make laws more effective against
crime and to improve the competency of {aw enforcement organs:

~ * Soviet officials have recently broken their longtime silence on crime rates
and have admitted to a swmmﬂn_ce_@el
in January 1989, police officials announced that the overall crime rate in-
creased in 1988, breaking a two-year plateau in 1986 and 1987. They report
that theft, embezzlement, moonshlnw are on the

I’ISG

« Soviet criminologists have traced crime problems and juvenile delinquency
to aicohol abuse, which by 1985 had reached alarming--possibly critical--

dirffensions.® One study found that more than half of ali crimes were com-
mitted by intoxicated people, including percent of the cases of hooligan-

ism, 80 percent of robberies, and 75 percent of all murders and rapes.

) Ofﬂclals view ingreases in recadivusm as a failure of society and the legal
system. Several Soviet press articles have charged that labor camps (pris-
ons) are poorly run,_decrepit, unsanitary, and ignore_education and rehabili-
ation. One author charged camp administrators with a Stalinist "gulag”™

mentality that does little to resocialize prisoners and creates repeat offend-
ers. Other authors accused officials of using prisons as a source of cheap

labor and ignoring existing labor legislation, forcing unwarranted overtime,
and allowing unsafe conditions resulting in prisoner deaths.

.

2 see DI Intelligence Assessment SOV 86-10017X (Secret NF NC OC), April 1986, Do~
mestic Stresses in the USSR. -

3 see DI Research Paper SOV 86-10019X (Secret NF NC OC), April 1986, Gorbachev’s
Campaign Against Alcohol. - '
. T
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Improving image in the West

in addition to pursuing the domestic benefits of legal reform, Gorbachev is trying
to improve the USSR's image abroad by supplanting the notion of a totalitarian
dictatorship with one of a country ruled solely by law and not subject to the arbi-
trary whim.of an authoritarian regime.* This new image could have muitiple for—
eign policy payoffs. The most important would be:

¢ Stripping the Waest of its_ human rights "weapon” by emphasizing the im-
provement of civil rights and the break from the Stalinist past.

¢ Encouraging foreign trade and n by reducing the risk to f
foreign companies of doing business in_an unpredictable and arbitrary sys-
L(:1n

* Cuitivating a less threatening image in the Waest by mov-h‘;g’tha USSR closer
to the legal practice of Western democracies.

Progress to Date

Cleaning Up Corruption

Vowing from the outset to remove officials who disregard the law, Gorbachev
moved quickly after gaining power to replace large numbers of officials tainted
with corruption from the Brezhnev era. Gorbachev’s initial focus on this aspect of
reform, like that of Andropov before him ‘probably resuited from the drive’s utility
in achieving important political aims: discrediting the policies he intended to
change, strengthening his position through the power of appointment, and signal-
ing. to the public and the elite that he intended to reestablish control from the
top

‘In contrast even to Andropov, Garbachay has i the publicity of s edlﬂc
cases and the resulting severe sentences, thus encouraging whistle-blowers and

The trial of Brezhnev’'s son-in-
law, Yuriy Churbanov, former first deputy chief of the MVD, and eight Uzbek police
officials was in the spotlight for nearly four months in late 1988. The Soviet press

% See DI Research Study SOV 88-10006X (Secret NF NC OC), February 1988, USSR:
Gorbachev’s Policy Toward Dissent and Emigration.

5. see DI intelligence Assessment SOV 85-10145X (Secret NF NC OC), August 1985, The
Soviet Anticorruption Campaign: Causes. Consequences, and Prospects. -
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The Unfolding Battle With Corruption

Gorbachev’s patron, Yuriy Andropov, was perhaps best known for initiating

a relentless anticorruption campaign designed to reverse Brezhnev-era
stagnation. Many of the cases have involved huge Mafia-style networks
that, according to subsequent Soviet press accounts, created “thousands”
of “underground millionaires.” These cases resuited in punishments rang-
ing from party censures to fong prison terms and even execution:

o The 24-year rule of republic party boss and candidate Politburo
member Sharif Rashidov has been blamed for the widespread cor-
ruption in Uzbekistan that involved party, economic, and law en-
forcement officials. More than 2,600 officials were punished in 1986,
including the Minister of the Cotton Processing Industry, who was
sentenced to death. Rashidov’s successor and the former republic’
president are currently under arrest awaiting trial for corruption.

o The regime sentenced seven officials, part of the “Moscow food

trade crime ring,” in charge of retail trade organizations, to impris-
onment terms ranging from eight to 15 years. The national press
detailed crimes that included bribe-taking, abuse of office, and em-
bezzlement. It described a network of corruption--implicating for-
mer Politburo member and Moscow party boss Viktor Grishin--that
had spread throughout the retail trade network over 20 years. The
head of the chief Moscow food store was executed in 1884. .-

o The USSR Supreme Court convicted a number of officials in the
foreign trade network for receiving bribes from foreign businesses
and stealing government funds. Those convicted included the for-
mer Deputy Minister of Foreign Trade, who was sentenced to 13
years; his wife, a state committee official, who was sentenced to 11
years; his assistant, who received six years; -and several members
of the foreign trade (construction) combine, Soyuzveshstroyimport,
that built the new US Embassy in Moscow.

o On 30 December 1988, the USSR Supreme Court convicted former *
police official Yuriy Churbanov and six former high-level Uzbek po-

lice officials for bribery amounting to over $1 million. Churbanov,

who married Brezhnev's daughter in 1971, was depicted as an un-
talented opportunist whose career flourished because of family
connections. Sparing all the defendants the death penailty, the

court sentenced Churbanov to 12 years imprisonment and six other
defendants to prison terms ranging from eight to 10 years. [t ac-
quitted one defendant and remanded the case of another for inves-
tigation.
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carried numerous articles detaiiin'g Churbanov’s abuses as well as the
'deieneratlon" that took place in the republic during the Brezhnev years.

The regime has intensified efforts that began under Andropov to remove
tainted and incompetent personnel from the MVD, described by Gorbachev in
1987 as one of the country’s two most corrupt institutions. In March 1986
Gorbachev appointed Algksandr Vlasqv--a talented regional party official
known for his probity--to head the MVD. He remained there until October
1988, when_he was promoted.ta Premier of the RSFSR._In his first year, Via-
sov replaced the ministers of police in several republics and in Moscow. . He
pledged to eliminate police abuses and shortcomings by remoying incompe-
tents and improving police training. Commenting that only specially qualified
and moraily irreproachable people should be hired, he stdated that the dis—
missals of over 161,000 police between 1983 and 1985 proved “only to be the
start of a large amount of personnel work® According to official statements,
the MVD has dismissed an additional 40,000 on corruption charges and for
failing the MVD cemﬁcation process that tests knowledge and professional
training

New MVD Chief Vadim Bakatin has emphasized the need to continue Viasov's
personnel and training policies. In March 1989, Bakatin said that another
9,900 MVD. staffers were punished in 1988 for breaches of socialist legality.
He said that it was necessary "to get rid of bullies, downright idlers,_and
demagogues wearing the uniform.” Thousands of employees working at cor-
“Tective labor camps were also dismissed in 1988 on “moral groynds,” ac~
cording to the MVD official in charge of the camp system. This- official toid a
Soviet newspaper that camp employees who “trample on the law and violate
the rights of the condemned” would not be tolerated.

- The campaign has broadened targeting other law enforcement personnel )
who, like the police, are being charged with protectlng and fostering wide-
spread corruption since the Brezhnev years. Mgm&gmm&;c_y--a
huge organization that combines-the functions of US-style prosec S and
state attorneys-—and of the judlclarv have been publicly chastised, dismissed,
and prosecuted: L
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* The Soviet press has implicated former USSR Procurator General Re-
kunkov, removed from his post in May 1988, in several scandais. He
is suspected of involvement in major corruption in the Siberian gold
mining industry, a 1984 coverup of the dismissal of an official whose
corruption investigation was pointing to members of the CPSU Central
Committee, and possible involvement with Churbanov. The authorities
have also initiated several cases against lower level procuracy offi-
cials, including a recent case in which several Rostov. Oblast procuracv
personnel were brought to trial for bribery.

+ Judges have heen convicted of accepting bribes for passing lanient
sgntences. In 1986 the authorities reportedly recalled 76 judges for

abuse of office, subjected over 800 to administrative liability, and re-
commended that 22 percent should not stand for reelection. The

number of judges punished for “deviations from the law” totaled near-

ly 700 in 1987 and about 650 in 1988, according to the Soviet press.

USSR Supreme Court Chairman VMMWQ
Subsequently, former procuracy investigators publicly linked him to =
corruption.

Gorbachev has not spared the KGB--sacrosant throughout the Brezhnev years-- -
despite its importance to maintaifing political stability and the considerable power
it derives from providing security to the Soviet leadership:

* In an unprecedented public statement in Pravda in January 1987, .then KGB
Chairman Viktor Chebrikov chastised (and later fired) a KGB offieial who
“framed” and arrested a journalist investigating -official malfeasance in the
Ukraine. Chebrikov pledged that the KGB would act within the law.

- 14 -
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Broadening Citizens’ Rights

Although Gorbachev immediately pursued corruption, it was only. in (ate 1986 that
he established a basis for thorough legal reform by acknowiedging the impartance
of citizens' rights. A November 1986 law on “strengthening socialist legality* and
“stepping up protection” for citizens made few concrete changes. Howaever, it
called on the party to ensure strict observance of the law, improve legal education,
and eliminate shortcomings in law enforcement. The regime called for new laws

- affecting social and individual rights in its five~year legislative plan passed in Sep-
tember 1986.° Later, at the January 1987 Central Committee plenum, Gorbachev
unveiled his “democratization” policy, averring that improved citizens’ rights and
legal reform were key to the success of his domestic reforms, particularly to un-
leashing the creativity and enterprise of the Soviet citizen. ﬁ

Relaxation of Repression. After the January 1987 plenum, Gorbachev backed his
calls to protect citizens’ rights with the initiation of significant steps to relax re-
pression of dissident speech and activity: . o '

* The regime released between and 800 political prisoners from jails,
psychiatric hospitals, and exile in 1987 and 1988, most of them before serv-
ing their full sentences. Those released included members of virtually ail -
“Political and religious orientations and nationality groups, including all Hel-
sinki human rights monitors, representatives of the free labor movement

SMOT, members of the pacifist Group To Establish Trust, and Hare Krish-

nas. .

* Arrests and_investigati v - anda
and agitation have stopped for the most.part. although harassment, tempo-
rary detentions, and fines against certain individuals--inciuding prominent
dissidents--continue. The regime has also - tinued tice of re-

sentencing convicted troublemakers already in labor campsg, common during
“Andropov's and Chernenko's'tenures.’_ﬁ : _ :

8 This legislative plan delineated some 38 bilis to be drafted during the 1986-90 period.
While most of the proposed draft laws deal with specialized governmental or eco-
nomic subjects, the agenda lists bills affecting social and individual rights, such as
nationwide discussion, judicial appeal against unlawful actions of officials, press in-
formation, social development and culture, trade unions, and state security.

See DI USSR Review SOV UR 87-010X (Secret NF NC OC), December 1987, “Recent
Soviet Human Rights Initiatives: What They Have and Have Not Done.”. This article is
being expanded and updated and will be published as an intelligence assessment.
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Progréss on the Psychiatric Front

Soviet organizations got off to a slow start in enforcing new laws on psy-
chiatry. However, evidence is building--including information gleaned
through bilateral cooperation on the issue--that psychlatnc practices are
lmprovmg

o In a November 1988 interview puyblished in a Soviet periodical,
the Ministry of Health’s chief psychiatrist Aleksandr Churkin al~
leged that his organization has taken several steps since the
new laws were passed. He said that authorities had reviewed
300 psychiatric cases and had found 18 to be misdiagnosed and
had punished an unnamed number of violators of the law regu-
lating psychiatric confinement.

ERY I

0 Another health official stated in 1387 that commitment guide-
lines were being drafted and the temporary ones were distribut-
ed and were available to patients’ families.

o In November 1988, US and Soviet officials signed an agreement
on mutual inspections of psychiatric institutions. It provides for
a delegation of American psychiatrists, iawyers, and other ex-
perts in forensic psychiatry to conduct interviews “under strict
professional standards” of Soviet citizens-~chosen by the United
States--who were recently committed to mental institutions. In
accordance with this agreement a US delegation visited the
USSR in March 1988, interviewing patients in and outside Mos-
cow. Although the group’s final assessment of Soviet progress
was not scheduled to be issued until June 1989, participants re~
ported that most of the Soviet officials involved appeared to be
trying to fulfill the agreed requirements.. Such cooperation sug-
gests Soviet support from the highest levels.

o In January 1989, Soviet officials invited British experts to visit
psychiatric hospitals in the USSR. A US television crew was also’
allowed to visit a facility outside Moscow and interview patients
and staff. :
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Changes in Psychiatric Practices. In a move closely linked to the release of
dissidents, but also affecting many nonconformists and “whistle-blowers,” Gorba-
chev also sanctioned major changes in psychiatry.' ® Following Soviet press cov-
erage of abuses, the authorities introduced [gyisions in the law relating to civil and
criminal commitment. The changes, gffective 1 _March 1888, provide patients—-at
least on paper--with broader and clearer legal rights than in the past:

« Patients must be told they are dealing with a psychiatrist and, if involuntar-
ily committed, have the right to 8 review at multiple levels, including by the
courts. The Ministry of Health is required to publish its instructions and
guidelines for commitment, which in the past were tightly held.

« Authorities are required to notify a patient's relatives or legal representative
of a commitment, addressing a common complaint that patients were found
in hospitals only after long searches by their families.

Psychiatrists are now criminally liablg for hospitalizing peopfe_they know to '
ealthy--with punishment of up to two years imprisonment or corrective

* Institutions for the criminally insane are to bg trangférred from the jurisdic-
tion of the MVD foihe E&x' istry o i:uea‘lm and a new system devised to

separate patients more precisel ai:cording to their danger to society and to
human life.

Activating DormantConstltutlonal Rights.' in 'laté June 1g87, the Supreme Soviet
adopted two laws that have the potential to significantly broaden citizens’ rights,
especially at the local level. One law provides a mechanism for citizens 1o file a

court complaint about unlawful actions of officials, and the other allows wide- )
read discussion of public issues _an osed laws. Officials acknowledged that

these laws activated two of the many rights that were provided in the 1977 Con-
stitution but were never implementeg. Both laws took effect 1 January 1988 and
have been used on a limited scale. - '

10 gge DI USSR Review SOV UR 88-003X (Secret NF NC OC), February 1988, “Soviets’
Shifting Policy Toward Psychiatry.”
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Law on szens Right To Sue Offlcuals Of the two laws, the one establishing the
right to sue officials is more significant from a legal standpoint. Highlighted by
reformers as a major watershed, it is intended to activate Amcle 58 of the USSR
Constitution. It provides procedures for a citizen to challenge in court unlawful
actions committed by officials and to have the action reversed and material losses
reimbursed.

Aithough symbolically important, in practice its -
impact has been modest. The law, as it now Stands, has important limitations:

* Most signifncantlv citizens may bring suit onlx against actions by indivsdual
ofﬂcials and not actions by “collegial organs“--which predominate in in the
bureaucracy.

Reform-minded scholars _and officials
ing a loophole for officials wushmg to

have criticized this provision as prov
avoid responsibility.

* The law also exempts actions involving the safeguarding of the country’s .
defense capability and state security. This has the potential to provide
broad immunity to the KGB, the mllitary, and perhaps the MVD.

* The law says citizens filing frivolous.suits found to be slanderous may be
prosecuted under existing slander laws. In addition, court costs may be as-
sessed to the defendant who is found to be at fault in the case.. Although
these restrictions will help prevent unfounded suits, they may aiso deter
citizens who are unable to bear the costs of losing or who fear their suit
will not be given a fair hearing.

Law on Nationwide Dlscusswn While less important in a narrow legal sense, the
public discussion law is a significant part of Gorbachev’'s effort to "democratize”

the system. Implementing Article 48 of the USSR Constitution, which gives citi-
2ens the “right to participate in the administration of state and social affairs,” the
law aims to bring the population into the political process in a controlled fashion.
According to the law, the Supreme Soviet or its Presidium decides which national
issues and draft laws should be publicly debated and for how long. The press has
10 days to publish information on the issue, and all citizens have the right to sub-
mit comments. The comments are summarized and submitted to the Supreme
Soviet before the f'"miﬁi The law is much more specific in detalling
what local issues are to be submitted for discussion--although the procedures for
carrying this out are less formal. Former Politburo member Andrey Gromyko listed .
several types of local decisions that should not be handled without the people’'s
advice: construction of housing, schools, hospitals, and factories; demolition of old
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Using the New Law on Nationwide Discussion

The Supreme Soviet has selectively used its legal prerogative under the
new law to .initiate public discussion. The regime instituted formal public
discussion procedures for four draft laws=-on cooperatives, elections,
Constitutional amendments, and fundamentals of criminal law. These were
major pegs in Gorbachev’'s reform agenda and laws that the regime prob-
ably believed needed popular support. '
During the discussion of the draft law on cooperatives, authorities report-
edly received over 200,000 proposed amendments and suggestions. From
the language changes made to the final law, drafters.appeared to take into
account many of the issues raised in the public debate. Significantly, al-
most all of the changes incorporated in the final version of the law fur-
thered liberalization. ' ¢

Discussion of the draft election law and the Constitutional amendments
was more volatile. Officials and popular front leaders in several non-Rus-
sian republics strongly opposed provisions that they believed would hinder
progress toward regional economic and political sovereignty.. After the
Estonian legisiature declared its “sovereignty,” Moscow made changes to

~ nearly half of the draft amendments recommended. Commentators also
criticized the debate procedures, arguing that the one month alloted was
too little time. - .

The draft fundamentals of criminal legislation was subject to about three
‘months of public discussion. Most of the 1,500 recommendations received
focused on punishment issues--imprisonment, the death penaity, and ac-
quittals--according to the Soviet press. Many of the letters supported
widening the applicability of the death penalty. On the other hand, law-
yers from the Baltic republics charged that the draft was a “reflection of
the epoch of stagnation” and criticized the fact that republic legal experts
were not consuited earlier in the process. '

“The regime avoided nationwide discussion on other laws passed in 1988.
These included laws regulating public demonstrations, delineating special
powers of the MVD Internal Troops, on the Armenian-Azeri dispute over
Nagorno-Karabakh, and stiffening punishments for anti-Soviet activities.
The authorities probably perceived public examination as embarrassing or
threatening to public order. The regime received public criticism when
‘they passed an additional law on cooperatives, seen by most to limit pri-
vate activity, without public discussion at the end of December 1888.

-19 -
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buildings; erection of monuments; namihg and renaming of cities and streets;
and environmental issues. QOverall, the Iaw falls short of guaranteeing unres-
tructed freedom of speech or referendum.!

Regulating Economic Activity: A New Frontier

In 1987 the regime began replacing the extensive group of laws governing the ex-
isting plan-oriented economy with laws aimed at implementing economic reform.
Although still formulating the dtails of reform, reformers began efforts to de-
crease central control over the operation_of local industries and bm;estngt

party Interierence In economic re ations, and g
greater ncentives to improve their performance.- They passed séveral new laws,
including the centerpiece state enterprise 1aw and laws on_individual_labor_activity,
cooperatives, foreign trade, jojnt ventuyres, and grhitration. These laws grant state
#NT private enterprises expanded rights-~-to contract, engage_in foreign trade, and
transfer property--to secure theéir economic independence.

The new economic reform laws focus on eliminating the overregulation_and mi-
cromanagement_that existed in the plan-oriented economy and replacing it with
consistently applied, self-regulating laws. The state enterprise law, for example,
increases the rights of enterprises to contract directly with suppliers, rather than
funnel their requirements through Moscow and to manage their own property and
finances, even at the risk of bankruptcy. 12 gnterprises also have increased rights
in foreign trade and business ventures. These changes mean an increased em-
*phasm on upholdm reements, resolving disputes, and redressing wrongs By
: as rathar than hy adminisurayvefiat. The
process of revlewmg and revokang obsolete and contradictory laws is continuing.
RSFSR M» reported that the procuracy annuiled 38,00 ulatj 1988

alopg.

11 The 1986 legislative plan indicated that the law was to be on nationwide
discussion and referendum. Proposals for referendum were not discussed
widely and were apparently dropped. During the recent elections, candidates
for the Congress of People’s Deputies, most notably former Moscow party
chief Boris Yel'tsin, called for a law on referendum

12 see DI Intelligence Assessment SOV 87-10031 (Confidential NF), May 1987,
“Restructuring” the Soviet Workplace: The New State Enterprise Law. [}
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Gorbachev is also using law to bréé&eri individuals’ rights to engage in economic
activrty while stiffening pumshment for those who cross the liberalized bound-
aries:?

* Laws passed in May 1986 and implemented in July 1987 as part of a crack-
‘down on “unearned income” were intended to force the second economy,to
the surface and thereby reduce corruption, theft, and tax evasion. The de- .
crees set genaltreg for failure_to register husinesses and pay taxes. They.
also called for closer monitoring of individual income by the state.

« The law on “individual labor activity,” which went into effect on 1 May 1987,
enlarged the range of self-employment, legalizing certain activities that
were previously prohibited, such as Ws The law
regulates and taxes the activity by requiring permits, license fees, and in
some cases, income taxes.

'« Several laws passed since 1987, including the 1988 Law on: Cdoperative Ac-
tivity, have amplified earlier laws by allowing groups of individuals to form
private businesses that work ﬁl'l‘llmﬂ 10 provide numerous goods and ser-
vices. e businesses are regulated by licensing and taxed on their profits. |
The 1988 law provides a wide range of rights, including rights to hire, set ’ |
wages, contract, own and transfer property, and engage in foreign trade. A
December 1988 decree limits certain types of cooperative activity. The law
bans several activities for cooperatives, including many already illegal under
criminal law, those obviously aimed at health and safety concerns, and oth-
ers that clearly threaten state control over the media. 1% The law also de-

fines several activities, like pnnting, as permissible only in cooperation with
state institutions. !

13 gag DI Intelligence Assessment SOV 87-10064 (Confidential NF), October 1987,
Encouraging Private Business: Gorbachev's New Policies Off to a Slow Start.

1% some of the activities grohiblted by the new law include the manufacture and sale

of narcotics and toxic substances; specialized medical services; wine and vodka
production; running gambling establishments; general education; making, exchang-
ing, selling, or showing movies or videos; manufacturing and restoring icons and re-
ligious symbols; and cash foreign currency transactions.

15 These limited activities include editorial and publishing services; organization of

concerts and discotheques; manufacture and sale of records and audio tapes; lec-
turing; manufacture of duplicating equipment; and organization of joint-venture tou-

rist services. -
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Increasing Prominence for Lawyers

Gorbachev is the first lawyer to become the Soviet leader sinceg.lenjn. He
has emphasized the importance of law and views it as a critical tool to
“institutionalize his political, economic, and social reforms. But he has ac-
- knowledged that simply enacting new laws without_developing an under-
standing and resmoTTow:ng them would result. in failure.

in the 19503, Gorbachev studied law at Moscow State Umverslty and

major agricultural area, he a also acquired a de ree in agriculture and L
worked his way up in the local Komsomol WgtmEEWTLeague) and
then the party. During 1970-78 he was first secretary of the Stavropol’
Kray party committee, and was elected a full member of the CPSU Central
Committee in 1971. He has been a deputy to the USSR Supreme Soviet
(legislature) since 1970 where he served as chairman of the Commission
on Legislative Proposals as well as in other posts. He became a full
member of the Politburo in 1980, in charge of party personnel appoint-
ments and ideology, before becoming General Secretary in 1985. SN

Since Gorbachev has taken power, he has promoted other law-trained of-
'f|c1a|s in policymaking and influential roles:

o Anatoliy Luk'yanov attended the law faculty of Moscow ¢ S_ate
University at the same time as Gorbachev and graduated in .-
1953." Luk’yanov received his Doctor of Law degree in 1980. "Af-
fer holding important executive positions in the Council of Min-
isters and the Supreme Soviet, he began working in the arty
apparatus in 1981.

in 1987
:he became a secretary of the CPSU Central Committee, super-
vising legal and security affairs. In October 1988 he was elevat-
ed to Politburo candidate status and selected as USSR Supreme
Soviet first vice president for administrative affairs.

o Vladimir Kryuchkov, who replaced Viktor Chebrikov as KGB chair-
AN in October 1888, is also a trained lawyer. He received his
law degree by correspondence in 1949 and attended the Higher
Diplomatic School of the Foreign Ministry from 1952 to 1954. He
had longstanding ties to former KGB Chief and General Secretary
Yuriy Andropov, working for him in Hungary during the 1956
Hungarian uprising. Kryuchkov had held senior positions in the
KGB since 1967, and has probably known Gorbachev since the

-22 -
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fate 1970s when both were Andropov proteges. Kryuchkov
became chief of the First Chief Directorate in 1974 and was ap-
pointed deputy chairman of the KGB in 1978. He accompanied
‘Gorbachev to the Washington summit in 1987, apparently in
charge of security. :

Gorbachev places much stock in receiving legal advice from experts——most
notably those at the Academy_ of Sclences Institute of State ané‘ Taw {TST)
and the Ministry of Justice Institute of Socialist E?gisiatl'@_. V_Zﬁﬁiﬁ'ierudg-
avtsev, head of ISL from 1973 to 1989, is a highly respected legal scholar.
He has been at the forefront of the legal reform effort and adviser to Gorba-
chev, accompanying him to the 1987 Washington summit. Last year, Kudry-
avtsev was made vice president of the Academy of Sciences, a position that
gives him strong fApPUT INTG TESGATCIT eSS My uwatTons. . Georgiy Sha-
khnazarov, former ISL section chief and author of several books on law, be-
came aide to Gorbachev in 1988 after serving two years as_first deputy chief
for the Central Committee department concerned with Soviet Bloc liaison.

The regime has also highlighted weaknesses in_legal organizations that are allow-
ing bureaucrats and enterprise managers to ignore and subvert the new economic
reform laws. In June 1987, the party criticized the judiciary for neglecting the "ob-
servance of the law in the economic sphere” and directed prosecutors to “switch
the emphasis” of their work and ensure that management organizations, enterpris—
es, and other institutions properly execute the law. Economist-{eonid Abalkin re-
cently pointed out the importance of the courts to economic reform, saying the

. USSR needed a legal system in which “the interests of enterprises and work col- - .

lectives are defended not by journalists but by the law--so that they can effec—
tively defend their own interests in the courts.” The procuracy has also recelved a
mandate to improve law enforcement and, as one republic otfitial wrote, “defend
the enterprise’s rights and interests in every possible way and protect its activity
from all kinds of illegal interference and distortions.” - : -

The regime is strengthening the state arbitration system, Gosarbitrazh, made up of
,tmmmﬁmem a new law on Gosarbi-
¥P5zh was passed in February 1987, Gosarbitrazh had mandatory- jurisdiction only
over-disputes arising out of planned activity. Changes to arbitration law under
Gorbachev have put Gosarbitrazh on a par with ordinary courts and have made it,
in theory, the main force interpreting new economic laws and regulations. it is
tasked with hearing and settling cases arising from new private actiyities and.from
the increased contracting by organizations acting under the state enterprise law. '

- 23 -
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Further Changes Under Consideration

During the February 1988 CPSU Central Committee Plenum, Gorbachev reiterated
the interdep‘ﬁdﬁéé‘ﬁf'pblitical, legal, and economic reforms and highlighted the
increasing urgency of creating a law-based state. Participants at the June party
COMTETEICY CONMTHied legal reform's increased priority by forming a working com-
mission and making it a central theme in the conference resolutions. At the con-
ference Gorbachev implicitly acknowledged the absence of several fundamental
rights and recommended: ‘ o

* Guarantees to ensure respect for the individual, such as “freedom of
speech, the press, conscience, assemply, street processions and demonstra-

tions.
—— . .
* Guarantees of citizens’ personal rights, such as privacy and the con_f_iﬁg_n;
tiality. of correspondence and telephone conversations. VN
* Protection for law enforcement organizations against ougsi essure or
interference.
———

* Improvement in public legal education to support increased activeness.

Several new laws are under consideration that would encompass these rights and
institutionalize the policies of glasnost and perestroyka, even though recent
changes to criminal law appear to pull in the opposite direction. Authorities have

announced plans to overhaul the_criminal justice system, increase the indepen-

dence of the courts, raise the status of the bar, eliminate_unconstitutional and

contradictory law, equi citizens for lggal action, and strengthen legal compiidnce
by law _enforcement organizations. Most of the work is to be in full swing by
- mid-1989. New laws passed in April 1989 amid severe nationalist unrest in Geor--

gia have called into question whether reformers have suffered a setback in the
first of their efforts aimed at liberalizing criminal law.

Criminal Law Reform: One Step Forward, Two Steps Back?

The regime appeared to take its first step toward overhauling the criminal justice
system by publishing draft federal legisiation outlining general principles of crimi-
nal law in late December 1 . eformers passed the dra ntals of
Chiminal Legisiation and said | %islmlonansm that changes to several federal and republic laws
would also be necessary. At the federal level these include laws on state crimes,
on “crimes against the peace and security of mankind*~-apparently genocide,

16 see DI USSR Review SOV UR 89-001x, January 1989, “First Step in Soviet
Criminal Law Reform”
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aggressive war, and terrorism! 7 --on military crimes, on criminal procedure, on
corrective labor (corrections), and eventually on administrative law and procedure.
These changes will take at least two years, although, as one Soviet academic not-
ed, all of the laws are intertwined and should be completed as soon as possible.

e kept in_conformance with the federal law. Jhe RSFSR Crimi-
nal Code will probably serve_as a model for other republics. Procurator General
Sukharev tol estern reporters in February tha oTeT‘two—thirds of the code
would be overhauled, leaving only about 80 articles untouched. While much of this
is bound to be technical revision--one major change usually requires language re-
drafting in several articles--important substantive revisions are being proposed.

* For more than a year authorities spoke with increasing confidence about upcoming
changes that would, in their view, “humanize” criminal law. Proposals included
new protections against arbitrary repression by the rocedures to improve

) and reductions in the s,gv'erig of punish-

Protections Against Arbitrary Repression Stalled. Among the most controversial
and potentially important proposals under consideration--given their impact on re-
gime stability--are those restricting articles traditionally used to repress Soviet

- dissidents, religious believers These provisions have
bmm::%ut also among the more

politically active sections of the Soviet public.

This new law:

* Maintains broad prohibitions against “anti~Soviet agitation” (Article 70 in the
RSFSR Criminal Code), despite claims that these restrictions would be nar-
rowed. The decree improves the old law by repealing tt rovision
against “anti-Soviet slander” (Article 180-1 in the RSFSR Criminal Code) and
increasing. specificity. The decree prohibits public calls for the overthrow of
the state and social system or for change that is contrary to the USSR
Constitution. However, it also contains a broad category outiawing calls “for
obstructing the execution of Soviet laws.” This provision negates any ad-
vancement against arbitrariness and makes the article much broader than is
implied by its title--*Calis for the Overthrow or Change of the Soviet State

17 while definitions of these crimes must await the specialized laws mentioned
and the republic criminal code, “genocide”~-not existing in current law--is
mentioned in the new draft criminal fundamentals as an act punishable by
15 years imprisonment. ‘Such an offense is probably aimed at ethnic-related
violence that has broken out in the past vears, such as the Azeri attack
Armenians in the town of Sumgait in which at least 32 people died. ﬂ
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and Social System.” Nor does the law require that calls subject to the law
be for the violent overthrow of the system, as proposed by reformers and
as specified in Western countries, including the United States.

* Increases regime control over ethnic-related strife. The law expands exist-
ing prohibitions against deliberate actions aimed at inciting national or ra-
cial enmity or dissension to include actions aimed at degrading national

~ honor and dignity. Harsher punishments are allowed, depending on the se-
verity of the crime. Citizens convicted of inciting nationalist dissension,
degrading national honor, or discriminating against ethnic groups can be
imprisoned for up to three years or fined up to 2,000 rubles. Bunishment is
stiffened to five vears or 5,000 rubles if the actions are combined with vio-
Terice or committed by officials, and up to 10 years if the actions are com-
mitted by a group or involve the loss of life. :

* Protects a few new activities. By requiring the actions to be "public,” the
law allows criticism of the Soviet system in private conversations or in pri-
vate writings, in contrast to the former law. Also, the mere possession of
anti-Soviet material is no longer a crime, as long as the person does not
have the intent to distribute it. - ’

The April decree also contained g_short-lived provision, which made it a crime to

publicly insult or discredit state qQrganizations or o Ticials. 1S eared
to have been hastily written and may have been added to the draft in the heat of
the moment.' ® Besides the fact that it did not define what constituted.an insult,

the provision did not require that the intent to discredit the state be present, nor
even that the information be false. - -

Soviet reformers and legal experts quickl

_ y called for amendment of the April de-
cree, which was reportedly railroaded by p

a hardliners.

institute
of State and Law specialists Aleksandr Yakovlev and Boris Kurashvili supported
amendment in an interview with a Western journalist. Kurashvili characterized the
provision, which made it a crime to insuit officials, 8s unconstitutional. Another
well-known Soviet criminal law expert criticized the same provision in Pravda. If
we start indicting people for this, he wrote, “it will be necessary to say farewell to

glasnost.

Criticism of the draft, however, was not
unanimous. Several officials at the April Central Committee plenum spoke strongly
in favor of keeping the law as it was. Nevertheless, at the end of its first session
in June 1989, the Congress of People’s Deputies|

'® See DI USSR Review SOV UR 89-007X (Secret NF NC OC), June 1989, ,
“Changes to the Law on Anti-Soviet Activities: An End to Crimina!l Law Reform?*
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repealed the decree’'s provision that made it a crime to insult state officials and
organizations.

The April decree did not affect proposals that have been made to modify the crim-
inal laws under which many religious believers have been sentenced. These
changes appear to be targeted at making the law less vague, defining intent, and
possibly bringing the law into line with policy changes advocated in the draft law
on Freedom of Conscience (detailed in next section): - :

* It also may abolish or significantly narrow Article 227 (RSFSR Criminal
Code), which prohibits religious groups from urging citizens not to perform
their civic duty and from causing them harm.

New Procedures To Improve the Fairness of Investigations and Trials.

Although they are less politically charged, fairer court r_ocedur_e_i will affect a
broader stratum of the populace, including -accidental” dissidents--frequently
idealists who inadvertently run afoul of the system. Most reports suggest authori~
ties will redistribute institutional respounsibilities inal investigations and
markedly increase the role of defense co insel.

Other officials, however, told the Soviet press in April 1989 that these re-
torms have been delayed. Officials have said that this change is designed to Jo-
move the bias against the defendant caused by the heawy.role.that the_procurator
plays in running criminal investigations. Giving power to police at the national
level appears to be aimed at‘g'revénting local officials from interfering in Ssensitive
cases-~as has happened in the past. - According to Procurator General Sukharev,
the procuracy will retain 8 general supervisory function and take on investigations
in exceptional cases, particularly when law enforcement organizations are involved.

In addition to removing the prosecutor from direct control of the investigation, au-
thorities plan to give defendants access to legal counsel during the criminal inves-
tigation. Critics charge that the present law allowing counsel only after comple-
tion of the investigation prevents any objective check against violations of due
process and fosters continued bias. Some reformers have advocated an Ameri-
can-style model giving broad rights to counsel--and “Miranda® warnings of these
rights—-as soon as a person is taken into custody.
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Changing Treatment of Religious Believers

‘ Reformers are pushing to establish
these new realities in law and to provide protections for their continuance.
Regime actions have included the following:

Religious organizations and believers
have donated millions of rubles as well as goods and services to
other charitable causes, including the victims of Chernobyl’ and "
of the recent Armenian earthquake. The board of the newly cre-
ated Children’s Fund even includes ecclesiastical leaders.

o Soviet officials have begun to return former church buildings and
property to religious organizations and to register new religious
communities. In a December 1988 interview, Council on Relig-
ious Affairs Chairman Konstantin Kharchev stated that since the
beginning of 1988 more that 600 religious organizations have
opened. The slowest growth has been in Muslim groups. Later
he told Afghan officials in publicized talks that this number in-
cluded 12 Shi‘ite mosques in Azerbaijan (to total 29) and another
five mosques in the RSFSR. In April 1989, the Soviet press re-
ported that the Council had registered 1,600 new religious con-

' .gregations in the past year.

o The regime endorsed and widely publicized celebrations culmi-
nating in June 1988 by the Russian Orthodox Church for the Mil-
lennium of }C-hristianity in Russia. The Soviet media televised

_portions of the Russian Orthodox Easter services in Moscow and

gave substantial--and favorable--coverage to the Millennium

celebrations, including Gorbachev’s meetings with a number of

Church hierarchs

0 Also in connection with the Millennium celebration, Soviet au-
thorities allowed the entry of tens of thousands of Bibles and
other religious books in 1987 and 1988. In December 1988,
Kharchev stated publicly that 1.2 million Russian and Ukrainian
Bibles had been imported into the USSR during 1988

- 28 -
sepfET




SE}Z&ET NO}&?N NOCO”A/RACT%ON

Only literature of religious sects
anned in the USSR would be barred. In March 1988 another
customs official told lzvestiya that citizens were allowed to re-
ceive such items as Bibles, Korans, and religious relics through
the mail. :

However, the regime’s actions are limited--directed toward fbrihging religious
believers into the mainstream--and continue to punish and control elements
that threaten even a reform-oriented regime. Its treatment of religious
groups such as Muslims and the illegal Ukrainian Catholic Church (the so-
called “Uniates®) still contrasts with that of the Russian Orthodox and Baptist
churches, indicating strong regime concern over the former’s role in generat-
ing nationalism and strengthening external links with foreign coreligionists.

“Other revisions may include stricter procedures and/or require-

ments for obtaining warrants; for example, having judges instead of tor
apbrove them. _ -

Reducing the Severity of Punishment. In line with Gorbachev’s ridicule of
Soviet punishment as shooting at sparrows with cannons, authorities have aiready
begun to change laws relating to punishment. Following a sociological study of

corrections policy, experts are advocating the sgparation.of.ficst-affenders.from

less dangerous conyicts, extending by two years--to age 20-<the limit for juvenjle
rs to remain in youth detention facilities rather than regular labor camps.

They also advocate expanding substantially the use of “colony settlements”--penal
villages where convicts must work at assigned jobs but are free of the extreme
restrictions of labor camps.

- 29 -
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The draft criminal law fundamentals, published in late December, encompass most
- of the changes proposed by advocates calling for punishment that better suits the
crime and lessens the likelihood of imprisonment. Some of their proposals were

watered down or turned aside, however. The draft law includes:

* Reduction of the use of the death penalty. Although some legal scholars
favored its complete abolition and a significant segment of the public
strongly supported its use, moderate reformers may have won their push to
reduce the scope of the death penalty by reserving it for the most serious
CTiBs._Under the draft law, capital crimes include only high treason, espi-

~ onage, terrorist acts, sabotage, intentional homicide with aggravating cir-
“CUmstances, rape ot a minor, and special cases determined by federal law
during times Of war. Economic crimes would no longer be punishable by
death. The draft broadens axemptions, which now includes only migors and
pregnant women, to include all persons over 60.

Adjustment of prison terms,

imits the term for incarceration in prison alone (but not labor camps) to
five_years. But authorities retained a naximum. 15-y “P—gw
case of a commuted death sentence, a 20-year term. In the case of minors,
the_maximym_ferm oL incarceration was dropped from 10 to seyen years,
despite some calls to limit it to five years. R T e

* Abolition of exile and banishment. While the draft eliminates these punish-
ments, which in the past were often used against malcontents, it apparently »
defines a new penality, ‘“limitation of freedom,” that could accomplish the —_ _

. same goal bv.assigning convicts to specific jobs in specific areas for peri-
ods up to five years.} .

Though not in the draft fundamenials. other proposals include cutti'ng the'ndmber

of workdays for prisoners to allow for gducation.tine, paying.prisoners if the
work conscientiously, and eliminating barriers ta the hiring of ex-convicts. h

1% White further analysis must await the publication of the Russian Criminal Code,
" “limitation of freedom” may in effect-—though not technically--be a renaming of
the practice, commonly referred to as “khimiya” (chemistry), of sending convicts
to fixed places of work. The first victims of this punishment under Nikita
‘Khrushchev were sent to work in the chemical industry; thus, its informal name.

-30 -
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Judicial lndepéndence .

Gorbachev has emphasized the importance of a judiciary free from outside influ-
ence to decide both criminal and civil cases. In his opening speech to the party
conference, he said that a major aim of reform was to "r isign
of the role of the court in our.system-oé-democsasy.and.strictly 10 ghgerve the
rinciple of the independence. of. judges and their subordination. onlv._m,mg_,qw
The conference resolution on legal reform affirmed the need to improve the inde-
pendence of the courts and to implement principles such as the agversarial sys-
tem, strict observance of the presumption of innocenge, and the elimination of the
prosecutonal .bias. Constitutional amendments affecting the judiciary, passed in

December 1988, set up the framework for future leguslation aimed at cutting the
influence of local officials. .

Additional laws on the independence of the court aré being drafted, a_nd their pas-
sage’is planned for early 1989. Although details are sketchy, two new laws--on
'Judicial Admmistratnon m the USSR” and on the “Status of Judges in the

confer—-

The laws will probably

¢ Judicial selection and removal The new laws will incorporate the Constitu-

tional amendments extendin icial terms from five 10 10 years and re-
quiring that all judges be elected by soviets (elected councils) at their re-
spective levsls.

Some academics
have suggested setting professional quahfications for |udges, who are not

. ncreaslng _1 |udges The new Constitutional amendments |cheased the
term of lay judges from two and a nglgé‘gjg%ea;s Further proposals
have focused on wmg_mauumm(cgrrenﬂy two lay judges sit with
one professional judge, with decisions being made by majority vote among
the three) gnd aiving them more authorjty. Suggestions have ranged from

simply increasing their number to instituting a Western-style or even
19th-century Russian ju

| Soviet academics said
defendants will be able to object to a lay judge in the early stages of a
case as well as at the pretrial stage as they can now.
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« Interference with the courts. Citing the forthcoming law on the “Status of
Judges,” the Constitutional amendments provide that any interference .with
the courts is impermissible and entails legal liability. The new law will
probably follow Gorbachev’s call at the party conference to toughen existing
penalties for interference or contempt of court. Some reformers have pro-
posed gliminating protections granted to_party members, such as requiring
party permission before authorities can formally prosecute a member for a
crime, though this has not been publicly endorsed by most officials. As
Ogonek editor Vitaliy Korotich stated, “What we have is a vicious circle.
People who cannot be made answerable cannot be condemned; and since
they have not been condemned they cannot be accused of anything; and so
on." One Pravda reader suggested that party membership of one commit-

ting a crime (*abuse”) should in fact be regarded as an aggravating circum-
stance resulting in stiffer punishment.h

T IEEN

Raising the Status of the Bar

Gorbachev has also endorsed a growing movement within the Soviet legal com-
munity to organize attorneys and other legal professionals and to strengthen their
role in protecting their clients’ rights and interests. Ihe Soyigt public generally
holds attorneys inlow.asteem, in large part because of their poor education and
limited effactivenass. Advocates complain Of GVerwork, low _pay--which resuits in
unpopular demands for unofficial side payments--and being blamed for the sys-
tem’s unenforced procedures and unfair results. In a public discussion last year, a
‘prominent MOSCOW trial aftorney cited caseS where lawyers were haragsed simply
for defending a client, and stated “advocates should not be afraid to protect their

clients’ rights.” - :

Leading attorneys have proposed major changes in the organization and role of the
bar to improve its ability to function and withstand local party and government
pressure. These include the following:

* Creating nationa!l organizations for lawyers that would improve information
fiow, especially in the provinces and smaller cities. Lawyers want to partic-
ipate in making official legal policy and in drafting legislation. Two nation-
al-level organizations have formed, one representing all jurists--academics,
lawyers at state enterprises, and trial attorneys-—-and the other representing
only trial fawyers. While the Ministry of Justice appears to have led the
formation of the larger group for jurists, the organization of trial lawyers is
trying hard to keep its independence from the government. The head of the

All-Union Association of (Trial) Lawyers--a deputy director of the Moscow |
egal Defense Research Institute-—pointed to the incompetence in the Min- -

istry of Justice at all levels as a major reason for forming his organization.

 Raising legal fees to foster better work and to eliminate the illeg ay-
ments resulting from the Ministry of Justice’s low fee schedule.

- 32 -
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* Increasing the number of lawvers and imgrovmg their education to meet the

expected increase in demand as the country expands its use of law in the

economy and social services.

While Moscow’s popula-
tion nearly doubled between 1950 and 1986, the number of lawyers grew
only 2 percent. Legal scholars also advocated eliminating law degrees
ough correspondence_schools, arguing that few professionals are taught
in the same manner.

-

Eliminating Unconstitutional and Contradictory Law

T IEEN

One of Gorbachev’'s most radical reform suggestions at the party conference--af-
firmed by the resolutions and the recent Constitutional amendments--is the cre-
ation of a congtitutional review organization. According to Gorbachev, the organi-
2ation would “monitor the conformity of our laws and other legal acts with the
basic law of the country, and would be allotted sufficient powers for this purpose.”
The amendments authorize the new Congress of People’s Deputies to appoint a
23-member USSR Constltutlonal Oversight Commlttee "from among specialists in
the sphere of pohtlcs and law.” Members will serva 10-year terms and are to in-
clude representatives from every union republic. The committee. will have the
power to review and suspend drafts, laws, and “sublegislation” .- made by federal
and republic legislatures, ministries, and other state organs when they contravene
higher law. However, it cannot annul these acts like US courts can, but is required
to submit them to the originator for action.

The committee represents a step forward but is Iess than what some Soviet legal
professionals advocated. Its effectiveness will depend to a large extent on its
membership, powers, and procedures, which are still unknown. In June 1989 the
Congress of People’s Deputies failed to select members for the oversight commit-

tee after disputes arose over the committee’s authority to interpret republic con-

stitutions and laws. The Congress appointed a group of deputies to draft the en-
abling statute “Constitutional Oversight in the USSR,” which will regulate the

committee’s powers and procedures. The committee’s basic structure resembles

the Hungarian Constitutional Council, which is the least far-reaching of the three
East European models that the Soviets probably reviewed (see inset). The com-
mittee also falls short of the proposals of Supreme Court Chairman Terebilov and
former Institute of State and Law head Kudryavtsev that the USSR Supreme Court
or a special court--not a body under the legislature--should have constitutional
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Constitutional Review Organizations: East European Models

Beginning in the 1950s, Poland, Hungary, and Yugoslavia evolved away
from the Soviet model of legislative “self-control” by creating specialized
organizations to review the constitutionality of laws and administrative
regulations--a direction the Soviets now appear to be taking. Poland has
a Constitutional Tribunal and a Supreme Administrative Court made up of
professionals with "distinguished” legal knowledge serving eight-year
terms. Yugoslavia has a constitutional court system made up only of
judges, also serving eight-year terms. Hungary has a Constitutional
Council with members who are legislators~-arguably with conflicts of in-
terest-—or people “of public life" serving four-year terms. -

These review bodies do not have the power of the US judiciary to anpul
unconstitutional legislation or hear challenges from individual citizens. In-
stead, in ali three countries, if the review organization finds statutes
passed by the legislature unconstitutional or contravening other law, it
submits the law to the legislature for amendment. The review bodies of
Poland and Yugoslavia can annul administrative regulations that contra-
vene the Constitution or federal law. The Hungarian council can only sus-
pend such regulations. The three countries permit only official organiza-
tions to file complaints against a law or administrative order. In an effort
to improve the public's role, Poland has recently created a new institu-
tion--the state *Ombudsman“--to investigate citizens’ complaints.’

In all three countries, these organizations seem most active in eva'l'uating\
laws relating to the economy as opposed to those affecting civil rights: _

o In Poland, the Supreme Administrative Court heard about 13,000
cases in 1986, and individual citizens succeeded in more than
one-third of the cases, according to a Polish lawyer. In one
case the court annulled parts of a 1985 decree that had in-

creased repair fees to owners of apartments in state-run houses. ,

o Inits first decision in 1985, the Hungarian Constitutional Council
suspended a 1978 ministerial decree on liquidating enterprises,
holding that the decree violated rights granted to enterprises
and cooperatives in the course of reform efforts. :

o0 According to a Western specialist, Yugoslavian constitutional
courts have annulled reguiations that violate workers’ social and
economic rights. - ’
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review responsibilities. Justice Minister Kravstov implicitly rejected these
suggestions when he told the Buigarian press that the committee was defi-
nitely not a step toward a "separation of powers.” On the other hand, Polit-
buro member Anatoliy Luk’yanov recently told an Italian journalist that he be-
lieved the country was on a path toward such a separation.

In addition to creating the review committee, reformers are proposing newy

. methods to prevent unpubli _s_rle_d,an;i,ggmcammm_sublaglslanm.from being
issued. In early 1988, a procuracy official announced that a new law was be-
ing prepared with the aim of eliminating contradictory and illegal regulations.
Though details on the draft law are scarce, officials have said it will require
all government agencies to register their regulations with the USSR Ministry
of Justice and the USSR Procuracy.

Equipping Citizens for Legal Action

Gorbachev is continuing to link the success of his anticorruption and democratiza-
tion campaigns with providing citizens sufficient tools to stand up to officials who
have traditionally used the legal system to persecute their critics.. In addition to
calling for better "practical application” of the law giving citizens the right to sue
officials, the regime has proposed improving legal education and taking steps to
guarantee access to information. Proposed laws that may broaden citizens’ rights--
~for exampie, in the practice of religion or in forming informal-associations--are
also being drafted to define individuals’ rights vis-a-vis the government and to
improve their enforceability. v

Legal Education. Recognizing that most Soviet citizens have inadequate legal

knowledge, Gorbachev has called for yniversal public legal education. The party
conference resolution on legal reform called for measures 10 restructure public le-
‘gal education "as a uniform statewide and partywide program.” Though specifics .
have yet to be formulated, trade unions are being called upon to organize a gen-
aral legal education effort that will include_lecturss, inars, and legal istance

Under his broader policy of glasnost, Gorbachev is encouraging the press to-
inform and_taise_the_public’s_palitical and legal consciousness. Soviet medua are
dealing more frankly with legal problems, including crime and corruption of the
elite. Newspapers are increasingly carrying columns addressing le
have already helped educate the populace on the work of lawyers.

gﬂs and
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Institutionalizing Glasnost . In one of the most forceful official statements

on the issue, the party conference resolution on glasnost stated that it was “the
inalienable right of every citizen” to obtain “full and authentic information that
does not represent a state or military secret” on any issue of social life. Reform-
ers are attempting to give citizens this increased access by drafting three new
laws--on public access to archives, the press, and glasnost. Because these laws
are supposed to define the legal rights of citizens and the media vis-a-vis party
and government organizations, they are critical to reform. They “should be one of
the guarantees of the-irreversibility of perestroyka,” according to political com-
mentator Fedor Burlatskiy. In part because of their importance, these laws are
probably among the most controversial and have already slipped past their dead-
lines announced in 19886. '

Law on the Press and Information. The draft law covering the miedia has gone
through several drafts. One of them was under review by the Party ldeological
Commission, according to a 27 January 1989 TASS report. Numerous. soyrces in-
dicate that the law will regulate operations of the press, television, and radio. It .
will address issues such as the responsibilities of officials and government organi-
zations, the role of party guidance for the mass media, the status of journalists,
regulations for disseminating foreign periodicals, and the status of foreign journal~
“ists in the USSR. Late last year, an official at the censorship organization Glavlit
told a foreign newspaper that the new law would set out for the first time the

- rights and duties of Glavlit, as well as channels of appeal for those whose work is

censored. -

Western and Soviet press reports indicate that the latest draft, now under official
review, does little to attenuate party control of the press~-though controversy re-
-portedly continues and issues will remain uncertain until an official draft is pub-
lished.

A ban on .
~ publishing not performed by these g’overnme_nt-sponsorad organizations is. likely to
" ""be protested vigorously by reformers-and- grassroots activists. The-issue is prob-

g voluntary societies and informal groups, which

ably tied to the draft law regulatin
is also being drafted.

2! The December 1988 supplementary law on cooperatives bans cooperatives
from making, exchanging, selling, or showing videos or movies, and limits

editorial and publishing services to those provided in cooperation with
state institutions.
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Law on Glasnost. Several commentators have described the upcoming law--aiso
undergoing several drafts and stiil unpublished--as providing freedom-of-informa-
tion obligations and rights for public organizations and for citizens, respectively. In
August 1988, Academy of Sciences Vice President Velikhov said that authorities
were nearing completion of the new law. According to one of the original drafters,
the bill grants citizens the right fo_obtain.intormation on the decisions and activi-

ties of state--though not party--gQrganizations and to fragly visit state orgamza-
tions, msgect data, and receive explanations from officials. It purportediy obligates

state orgamzatuons to make public their decisions, which in the past have often
been secret. The draft, however, excludes from coverage information involving
state security, prwacy (for example, health records), war propaganda, racial dis-
crimination, and ornography

PRV IS

Further le _legislation regarding secrecy--for example, that would delineate clear
uudelmes and procedures for classification and declassification--may also be in
the works. Following the party conference, several articles written by academics
and even KGB officials appeared in the Soviet press advocating clearly defined
regulations on secrecy. While it is unciear whether the Soviets are drafting a sep-
arate law on secrets, as advocated by some, the issues may be addressed in the
bill on state security currently being drafted (described in the section “Strengthen-
ing Legal Compliance by Law Enforcement Organs®).

Law on State Archive Collection. The draft law, which purporte&ly is completed, is
. aimed at continuing the regime effort begun in 1887 to lift the heavy restrictions
on access to historical archives.

Another commentator publicly complained about the secrecy that has
- surrounded the draft itself. The bill also may touch on the destruction of archive
-material--a controversial issue in light of recent official rehabilitations of the vic-
tims of Stalin’s repression and purges. In 1987 the regime publicly denied charges
by unofficial journal editor Sergey Grigor'yants that officials were destroying infor-
mation on the purges

Grigor'yants’s charges followed the revelations of a young student of the
oscow Institute of Historical Archives, Dmitriy Yurasov, who told an audience at
an official lecture about materials on the purges he found in several Soviet ar-
chives. .
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Broadening and Defining Rights of Citizens. The regime is developing

other laws to implement its social and economic reform policies that are to pro-
vide citizens with new rights and ensure their enforceability. Drafters are focusing
on delineating these rights and establishing clear and generally accepted proce-
dures for addressing. grievances. Some proposals, such as Gorbachev's call at the
party conference for privacy guarantees and the confidentiality of mail and phone
communications, have yet to be elaborated. '

Freedom of Conscience. Gorbéchev has called for a new law to institute the re-

gime’s more tolerant policy toward religion, attempting to gain support for his

broader economic and social revitalization programs from religious believers and

especially from the Christian community.22 The new law will replace the draconian
1929 Law on Religious Associations, much of which, officials claim, Is no longer

* QGiving registered éhurches the status of legal entities, thereby granti
Tights and obligations such as engaging in contracis and litigation,

* Defining the limits of religious edu

 Several officials have con-
firmed that the draft will allow limited privateé instruction for children. While
private church schools for children wouid not be permitted, parents would

be allowed to invite a priest to their home to teach their own children pri-
vately. '

* Other proposals that include sanctioning more publishin activity of relig-
ious organizations, allowing international links and economic activity, pro-
viding judicial review of disputes between religious societies and local au- -

i |

thority, and obligin te jons to su religious organizations with
material resources.

22 See DI Research Study SOV 88-10028X (Secret NF NC OC), May 1988,

Gorbachev Confronts the Challenge of Christianity or its Executive Summary,
SOV 88-10027 (Confidential NF),
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Voluntary Societies and lnforma| Groups Reformers have been calling for a law to
establish the ri , includ-
ing the growing number of informal groups, which now number over 40, 000.2% A
new law is sorely needed to protect new groups from “the heavy hand of govern-
ment,” according to one Soviet official.

Soviet press sources have reported that the legislature was to begin
work on the draft as well as on another entitled “Orgaps of Independent Societies
and Other Self—Orgamzed Associations” in April 1989.

A version obtained in February 1988 by a Western newspaper--possibly the ver-
sion that was rejected--would not markedly improve the status and protections of
these groups. It requires official registration for all such organizations, restricts
approval to those which are “socially useful” and “in accordance with the goals of
Communist construction,” and requires burdensome procedures, such as having .
membership dues approved by the Ministry of Finance. Sovigt reviewers (probably_
of the same version) also added that it failed to define clearly the organizations
covered, did not grant them crucial political rights such as initiating legislation
and nominating candidate deputies, and omitted special sections on economic and
publishing activities. It is unclear if a revised draft will be more liberal than its
predecessor. In the case of the Estonian Popular Front, however, the group has
been formally registered and allowed to run candidates for Soviet elections.

Economic Rights. The regime is developing several laws to expand the economic
rights of citizens--an issue of significance for Gorbachev’s handling of the growing
drive for autonomy by local leaders and nationalist groups. In response to the re- .
cent surge of national self-consciousness and politlcal activism; ‘Moscow has
agreed to sigmfncantly expand republic economic rights while drawing the line at
separatist views.2* These draft laws are aimed at closing loopholes in existing ec~ "%
. onomic reform leglslatlon and introducing measures to encourage private initiative.
These measures include expanding agricuitural reforms that grant broader property
rights to farmers; giving local authorities more control over planning, resource al-
mxpmmmegun
WO years ago e toreign trade rights and activities--including possibly .
creating special trade zones throughout the country.” One bill--on local self-gov-
ernment and local economy--endorsed by Gorbachev in January 1988 is intended
to give local soviets access to steady sources of revenue from all area enterprises
through long-term regulations, power to raise revenue through taxation of the

23 A DI Intelligence Assessment entitied Soviet Informal Groups: The Potential
for Political Opposition is in preparation.

2% see DI USSR Review SOV UR 88-011X (Secret NF NC PR 0C), October 1988,
*Baltic Drive for Autonomv Growing Stronger.”
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local populatlon and legal guarantees of bemg allowed to spend their revenues in-
dependently.

Strengthening Legal Compliance by Law Enforcement Organizations

Undoubtedly recognizing that competent and law-abiding law enforcement bodies
are critical to control corruption, protect civil rights, and engender popular support,
Gorbachev has continued efforts to improve their compliance with the law, partic-
ularly that of the KGB and MVD. This reform appears to include four significant
aspects: establishing new supervisory bodies, eliminatin ng unnecessary seg:gcy,

|mgrovmg competence, and reassuring the public tha a-
tions are under control, preventing their overreaction to citizens exercising new-
found political nghts.z ‘_ o !

Within the past year, the regime has permitted public calls for improved supervi-
sion over the security services under a more strictly applied rule of law and has
supported the creation of high-level supervisory organs. A letter in a proreform
weekly argued for tighter control over the security services by pointing out that
the party’s loss of control in the past “led to arbitrariness and lawlessness in their
work, which produced such sad consequences.” In June a Soviet journalist with
ties to Gorbachev publicly called for “public control* of the KG

military through the creation of a Supreme Soviet commission.

Such legislative oversight, if effective, would break

- pethe practice of the KGB's simply taking orders from the garrty and would broaden
the circle of control to include representatives of the people. The simuitaneous
reform of the Supreme Soviet Soviet's nomination process might lead to the

.election of some reformers like Andrey Sakharov, who have called for tight con-
trols and an.end to human rights abuses.?’

In the fall of 1988, the parfy created a -new supervisory body--a CPSU Central
Committee commission headed by Politburo member and former KGB chief Chebri-
kov--to parallel the forthcoming Supreme Soviet body. This commission is domi-
nated by representatives from the key institutions involved--MVD, Ministry of Jus-
tice, Supreme Court, and KGB--and by orthodox party officials with little legal

25 Al Intelhgence Assessment entitled Gorbachev’s Challenge: Restructurmg
the Party’s Role in the Economy is in preparation_-_g_

26 g5ee forthcommg DI lntelllgence Assessment entitled Gorbachev and the
Restructuring of the Soviet Securlty Apparatus. -

27 ADi lntellngence Assessment on the restructuring of the Supreme Soviet
is in preparation.

i
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background. Nevertheless, it may still contribute to greater oversight of the old

Administrative Orga --nNow ren — ’"
possibly reducing its cozy relations with the securi

ty organizations (see table 1).
The absence of Gorbachev adviser Georagi Shakhnazarov, a jurist by training, re~
mains unexplained.

A second key facet of the reform--pushed by Gorbachev and apparently supported
by some law enforcement officials-~is removing unnecessa ecrecy. For Gorba-
chev’s purposes, increasing the public’s knowledge of law enforcement’s responsi-
bilities and limits will strengthen the public’s role as a check against abuse. Re-
moving secrecy also provides a source of legitimacy--a cause in which law
enforcers also have an interest. In mid-1988, then KGB Chief Chebrikov admitted
publicly that in some cases secrecy should be reduced. Soon thereafter, several
letters and articles by local KGB officials--including a department head of a KGB
research institute, Vladimir Rubanov--called for reducing the layels of secrecy in
law enforcement and politicaf life. _Rubano'v, for example, charged that excessive
secrecy In the USSR has produced abuse of power, crippled scholarship, and left
citizens ignorant of basic information about their own country.

Evidence suggests that the regime is taking action to spgll out publicly the legal
authority of law enforcement organizations in the Soviet political-system:
ty q tions in the Soviet p sy

* In-July 1988, the regime passed a decree that defined the authority of the
- MVD Internal Troops to use firearms against demonstrators, make arrests,
-search homes without warrants, perform spot identity checks, and cordon

off areas of unrest. While the decree does not change the role or mission
of the Internal Troops, it does delineate publicly their authority for the first
time since their creation 70 years ago.

* Shortly before the party conference, the KGB called on the party to speed
up the drafting of a law “on security,” slated in 1986 for completion in 1990.
w Ac-
~cording to one legal specialist, it. provides mechanisms to safeguar against
flagrant abuses by the KGB while placing the KGB on a firm ‘legal founda-
tion--without necessarily decreasing its power and functions. The bill may

also address general rules for secrecy and classification that would supple-
ment the bill on glasnost.

* A law on the militia is also under preparation and is to be adopted in 1989,
according to MVD head Bakatin. During a television program in March 1988,
Bakatin said the law would define the rights and obligations of the police.

A legal expert at an MVD research institute mentioned in a February 1989
interview with Moscow News that the law was in preparation, iet noted that

the general public had not had any input in its preparation.
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Key Members of the Party Commission on Legal Policy

Member ~ Post ~ Remarks
V. M. Chebrikov Chairman v Cdncerned about growing unrest,
' : strong on law and order
L/¥. V. Bakatin * Chief, MVD Apparent reform supporter,
D strong on law and order
V. I. Terebilov Former chairman, Supreme Publicly endorsed legal reform
Court but appears uninfluential -
. = . .
B. V. Kravtsov Minister of Justice Publicly supported legal
reform and further openness
F. D. Bobkov First Deputy Once protege of Chebrikov,
: Chairman, KGB may share similar concerns
Yu. P. Batalin Deputy Chairman, USSR Probably most concerned .
Council of Ministers with socioeconomic dimension
of refornms
A. A. Logunov Vice President, USSR Purported conservgéive,
Academy of Sciences Moscow State University Rector

N. F. Rubtsov Chief of Secretariat, Possibly Luk'yanov's man
» Supreme Soviet Presidium on commission -

A. D. Ligichev Chief, Main Political Shares military concerns
Directorate, Soviet over unrest
Army and Navy . S

A. A. Khonyénkov First Secretary, -~ Posted in 1985 to help root
' Saratov Obkom out corruption; has been
' harshly criticized in press
A. K. Brazauskas First Secretary, One of most reform-minded
Lithuanian Central regional party leaders
Committee _
K. Makhkamov First Secretary, Publicly critical of glasnost
Tadzhik Central
Committee
-42 -
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Table 1 (continued)
Key Members of the Party Commission on Legal Policy

Member Post Remarks |

L. F. Bobykin First Secretary, Denounced supporters of
Sverdlovsk Obkom reformer Yel'tsin at party

conference

A. N. Girenko First Secretary, Probaﬁiy concerned over
Crimean Obkom nationalist activism, given
(Ukraine) Tartar demands

V. P. Mysnichenko First Secretary, Apparent reformer, but heads
Khar 'kov Obkom : region accused of
(Ukraine) widespread corruption

V. Zatvornitskiy Head, Moscow Main ~Strong critic of Yelttsin

Construction Committee

A police official publicly
tated in Apri at parts of the central MVD apparatus--with “man-
agement and economic functions"--were being cut by 15 percent. ’

» Several articles have implied that the huge network of informers and police
operatives succeeded only in repressing patriotic citizens intereste

proving the country while turning a blind eye to biatant corruption and
bribery.
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Fourth, the regime is making a concerted effort to reassure the public that law en-
forcement organizations are under control and will not agaim pgcome t_he organs of
repression they were under Stalin: :

* The regime has sanctioned several articles written by KGB officials that at-
tempt to distance the present KGB from its predecessor of the Stalin era.
Chebrikov emphasized in his September 1988 interview that the security or-
ganizations themselves suffered under the repressions of the 1930s.

Gorbachav, however, may go beyond merely raising the police and KGB to higher

standards under ilasnost and move to streamline and reorianize their apparatus.

SEﬁET
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« One recent Western press account has alleged that the KGB will even be
shorn of its border guards, which would be incorporated ,into a new Ministry
of the Armed Forces along with regular troops and some MVD units.

Potential Hurdles

Gorbachev’s battle to attain legal reform requires him to overcome two hurdles:

to prevent conservatives from eviscerating the draft laws—-or, worse, using the

new laws to institute even more restrictive norms--and to_see that a resistant bu-
reaucracy implements the laws in a reformist spirit. As in his other reform efforts,
Gorbachev is apparently meeting significant political and bureaucratic opposition to
the pace and specifics of change. Individuals question whether the reformist case
is worse than the stagnation disease.

- 45 -
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Leadership Differences

Gorbachev has not had full control of the Politburo nor its complete support for all
elements of his legal reform agenda. Events in the past two years indicate that
some of his most far-reaching legal proposals have hit significant opposition. For
example, a church official interviewed by a Western newspaper in February 1988
mentioned that a political “struggle” surrounding Gorbachev’s reform had consid-
erably delayed the draft law on freedom of conscience, though he stated later in
the year that the pace had

Former Politburo members— and Andrey Gromvykg ‘also probably
. opposed some aspects of Gorbachevs anticorru tion campaign until their replace-

ment in September 1988.

ko’s less than enthusiastic stand on anticorruption issues was aiready clear in 1986
when he warned against vilifying "honest Communists,” and was again reflected in
the conference resolution on legal reform prepared by a committee he chaired.
Often more general than the preliminary conference theses or Gorbachev’'s opening
day speech, the resolution and the limited treatment of legal reform by conference -
members were a disappointment to reform-minded observers. Most telling was

the absence of Gorbachev’s call for guaranteeing rights such as privacy and confi-
dentiality of correspondence and telephone conversations in the resolution, al-
though such a bid did appear in the resolution on political reform that was drafted
by a committee headed by Gorbachev. ‘
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increasing Unrest Fuels Resistance to Legal Reform

The upsurge of demonstrations and ethnic violence appears to have in4

Gorbachev apparently has had to balance his
policy of encouraging public expression against warnings of Politburo
members, such as Chebrikov and Ligachev, against lawlessness or anarchy.
The regime passed a federal law on demonstrations in late July 1988, and
has used it to narrow the limits on acceptable actlvutv and to legitimize
actions to eliminate volatile situations.

The new law on demonstrations is generally restrictive. It reqmres citi-
zens to request permission to hold a demonstration 10 days in advance, to
inform the local party executive committee of the purpose and location of
the demonstration, and to be liable for any material damage to private or
public property. Regional authorities are also given the right to pass ad-
ditional regulations to take into account local conditions. The Russian and
Ukrainian laws, published soon afterward, both provide that violators can
be fined up to 300 rubles or be jailed up to 15 days; repeat offenders can
receive a fine of up to 2,000 rubles, a year of corrective labor, or up to six
months in jail.

in justifying the new law, ofﬂcuals pointed to the numerous fallles and :

demonstrations cropping u R that were attended by hundreds
of thousands of citizens.

The April 1989 decree amending the law on state crimes also legitimizes
regime actions aimed at quelling nationalist and ethnic unrest. While offi-
cials insisted the decree was not a reaction to the ethnic violence taking
place in Georgia the weekend it was passed, it specifically targets anti-
Soviet activities and ethnic violence. Citizens convicted of inciting nation-
alist dissension, degrading national honor, or discriminating against ethnic
groups can be nmpnsoned for up to three years or fined up to 2,000 ru-
bles. Punishment is stiffened to five years or 5,000 rubles if actions are.
combined with violence or committed by officials, and up to 10 years
when the actions are committed by a group or involve the loss of life.
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Over time, however, strong advocates of legal reform, particularly those involved in
foreign affairs, have advanced to key positions. Politburo member Alexander Ya-
kovlev has provided the most consistent support for Gorbachev on the necessity
and details of legal change. In July 1988, Yakovlev told a meeting of media offi-
cials that “society has taken a huge step forward” with the party conference’s en-
dorsement of the primacy of law “in every area of life,” the development of a so-
cialist law-governed state, and the “absolute equality of everyone before faw.”

The sweeping overhaul of the top party leadership made by the Septémber CPSU
Central Committee plenum and the subsequent reorganization of the party appara-
tus appear to have improved~-for the most part--Gorbachev’s chances for making
further progress toward legal reform. Having retired all Brezhnev-era appointees
but Ukrainian party boss Vladimir Shcherbitskiy, Gorbachev has replaced several
with individuals who have strongly supported his efforts to reform criminal justice
and law enforcement: .

* Anatoliy Luk'yanov, a key Gorbachev ally and trained lawyer, who as CPSU
secretary headed the party’s day-to-day oversight of the legal system, was
elevated to candidate member of the Politburo and First De Chairman of

the USSR Supremi Soviet.

-+ Former MVD head Ylasgv, the most outspoken of the law enforcement lead-
ers in favor of Gorbachev’'s legal agenda, was elevated to candidate member
of the Politburo and Premijer of the RSESR. Although his shift to Premier
will take him away from direct oversight of law enforcement, Vlasov has al-
ready publicly encouraged anticorruption and legal reform efforts in the v
largest and most crucial region of the USSR. His continued support would
provide great impetus for overall legal reform because law in the RSFSR has
historically been the model for other republics. ’

) }
: -

* Although the circumstances of Vadim Bakatin’s appointment as MVD chief--
three weeks after Vlasov’'s reassignment--suggest a compromise, Bakatin
has enthusiastically supported reform. He also demonstrated his managerial
ability as first secretary of two important regions in the RSFSR. Bakatin
does, however, appear to be more concerned than was Viasov about the
threat of crime and social order. These views probably made him accepta-
ble to a broader cross section of the leadership.
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* Even Chebrikov's transfer to the party Secretariat at the plenum--a move
which in other cases has signaled an expansion of political authority--ben-
efits Gorbachev. It removes a personal opponent from direct control over,
the state security apparatus, a position used in the past to tip the balance
of power during leadership struggles.

Bureaucratic Resistance

tance at the working lfevel would slow the pace of legal reform, both in drafting
the laws and implementing them.

Institutional and personal interests inhibiting reform have come’'to light:

- 49 -
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* The Minist ustice appears threatened by the efforts to create
mmmmpusm
and influenced one organization for all law-trained professionals, the minis-
try has attempted to interfere@ with trial attorneys’ attempts to create their

wn nationwide organization, according to Western press reports. A group
\ of attorneys that called a meeting in December 1988 about 350 miles south
A of Moscow found that the Justice Ministry had canceled their hotel book~
ings and given the conference hall to another group. During a meeting this -
February on the association, conservative delegates proposed charter revi-
sions that, in the view of their more reform-minded and vocal colleagues,
gave the Justice Ministry too much control.

Local officials have continued to resist changes that threaten_soc¢ial control, prob-
ably tor practical and ideological reasons. These officials are forced to bal-

ance calls to protect citizens’ rights with their responsibility to maintain qrder:

¢ Officials have also expressed skepticism of the regime’s emphasis on "hu-

manizing” the criminal justice system. In early 1988, Procurator General

Sukharev told Western reporters that efforts to overhaul criminal law were

-running into opposition from some officials, saying that “some believe that

the stricter the laws are, the better.” In a discussion of prison reform in a

Soviet journal, one senior camp official said that he knew the work the in-
ates performed was difficult and sometimes monotonous and unpleasant.

“But forgive me, we are running a prison, .not a resort. We have not invited
nybody behind our barbed wire...So all this talk about conditions is dema-
oguery.”

¢ Several officials at the April 1989 Central Committee planum complained
that law enforcement was not vigorous enough. Hardliners strongly advo-
cated retaining the April 1980 decree’s provision, which made it a crime to

insult officials, and warned against caving in to lawyers’ attacks on the law.

The institutions and individuals that lost the fight at the drafting stage will prob-
ably continue efforts to protect their interests during implementation. Similar con-
cerns with maintaining control and law and order are already providing excuses to
pull back on full implementation:

-50-
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* Members of the informal group “Martyrology,” dedicated to the memory of
Stalin’s Belorussian victims, have had several run-ins with the law because
of “"unauthorized” public meetings. The group members charge that they
have been given administrative penalties~-including fines and detention--
based on fabricated evidence and forced confessions.

YRR

* A Moscow police chief noted in the Soviet press last fall that “many of our /
citizens take democracy to mean total license and anarchy.” He noted that ’
in the previous 18 months, six soldiers of the MVD's Internal Troops had
been killed and over 1,000 injured in performing riot-control duties.

* Officials have used strong law enforcement as a8 means to discourage the
cooperative and private enterprise movement, which they apparently oppose
for ideological or other reasons. Many charge that these new businesses
are the root of increases in crime, including the growth of organized crime.
in May 1988, Premier Ryzhkov, speaking to the Supremae, Soviet, attacked
criminal prosecutors who threaten would-be business leaders with the un-
earned income law. '

Moreover, the regime faces a formidable battle in preventing focal officials from
becoming frustrated by the Catch-22 situation they may experience in attempting
to satisfy often contradictory calls from Moscow. Many laws have not caught up
with policy changes, yet the regime continues to demand improvements in per—
formance. Thus, officials are forced to break laws and to be liable for determining
whether a particular rule supports reform and therefore is necessary to uphold or
counters reform and therefore is acceptable to circumvent:

* In the economic area the regime is continually telling officials to uphold the
law while encouraging them to bend the rules in support of reform. The
Soviet press has called for a stop to the prosecution of enterprise manag-
ers who violate the letter of the law--but not the spirit of reform. One ar-
ticle scathingly critized the prosecution of a manager who illegally hired
outside construction teams t0 do essential wo at could not be complet-
mmmmom

has held that a party is not guilty of abuse of office unless he is acting for
mercenary or other personal interests.
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* Law enforcement officials have recently criticized harshly the work of local
police organs for allowing an increase in violent and other serious crime in
1988. Nevertheless, some have charged that reform policies aimed at "hu-
manizing” criminal punishment and reducing the number -of convicts held in
‘prisons are partly to blame for increases in recidivism, since the necessary
supervision and training for convicts “on the outside* is not yet in place.

* The case of several citizens in Ryazan’ who were fined and imprisoned for
gathering illegally outside the local city council building was the subject of
several articles in the Soviet press during the March elections. The city
council reportedly ignored efforts in good faith by the group to get permis-
sion for a meeting to nominate candidates for the Congress of People’s
Deputies. When vhe group tried to force an answer by congregating near
the city council building, the police were called and arrests made. When
asked the reasons for the government actions, the official replied that he
was “simply afraid” that the meeting of voters would affect the glections. If
he had not cracked down, he and others could *have been summoned and

asked: why were preventative measures not taken? And | don’t want to be
punished.”

Lack of Légal Culture

Resistance to legal reform or, at least, inaction will continue as the regime strug-

gles to transform society--bureaucrats and citizens alike--to respect and utilize
taw as the final word.

In.a poll reported by Moscow News, 1,000 respondents in several
Soviet cities were asked about the principle that *everything is permitted that is
not prohibited by law.” While 57 percent approved of it, 23 percent believed that it
would open the door to anarchy and 20 percent were undecided. (C NF)

Soviet regimes, including the present one, have repeatedly held political e ien-
Cy superior to law. OFficials, including Gorbachev, still do not seem {0 understand

at the integrity of law and a “state of law” are threatened by such practices:
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* In a meeting with Gorbachev, Kazakhstan Council of Ministers Chairman Na-
zarbayev described the difficulties of expanding rural private ownership in
the absence of strong legisiation on the subject. Gorbachev brushed off
the difficulties, according to Nazarbayev, telling him to proceed even with~
out such legislation.

* Despite the regime’s calls for the past few years to stop blindly passing
burdensome regulations, ministries continue to act independently and seem
indifferent to the need of careful review and widespread publication. When
asked about the issue of sublegislation, ministry officials and enterprise
managers failed to see that a problem existed, while their own attornsys
assessed the problem as severe.

* The regime recently passed a law prohibiting cooperatives from engaging in
a series of activities. In an lzvestiya roundtable on these newest restric~
tions, Institute of State and Law specialist Tamara Abova—-credited privatsly
with drafting the majority of the original law on cooperatives--was obvi-
ously disgruntied by the amendments and confronted,a Council of Ministers
official, asking whethar there was “even @ne scientist {jurist}” invoived in
the working group to draft the new law. The official replied that legal spe-
cialists were consuited, but their opinions did not mesh with those of the.
Council of Ministers. '

Other specialists heavily involved in drafting reform legislation have complained
that the drafting process indicates lack of respect for legal expertise:

* In April 1989 legal commentator Arkady Vaksburg went so far as to say he
was giad that the laws on glasnost, the media, and informal groups had
been delayed. Given the current Soviet stage of evohmon he said, they
would not be good or enforceable laws. .

. Criminal law specialist Aleksandr Yakoviev told an American audience-in /
February 1989 that he and his colleagues were fed up with submitting com-
pleted and forward-leaning draft laws and then losing all control over what

happens next. He_ explameyg that m l:n|s§r|§§ also su§m|§ zﬁe:r own, ysually
“nmarrow-minded, drafts. A political tug of war eventually results in a draft

that is approved by the party. But no justifications or reasons for the
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choices in the official draft are issued. Yakovlev advocated that all the
drafts submitted by different parties be made public and that the legislature
be required to publicly defend its choice.

* Yakoviev and his associate Boris Kurashvili told a Western journalist that
parts of the April 1983 decree amending the law on state crimes were un-
constitutional. They claimed that, when they saw the draft proposals, they
did not contain the provision that prohibited the public insult of state offi-
cials or organizations. Kurashvili characterized this article as “exceedingly
infelicitous” and attributed it to haste and the incompetence of those in
government who drew it up.

* In the fall of 1988 three jurists who prepared a controversial draft of the
press law that was quickly rejected by authorities as too liberal took mat-
ters into their own hands to get their views known. Their efforts inciuded
giving several interviews to Soviet youth and reform journals in which they
complained that the authorities had eliminated almost all their.proposals in
the final draft, persuading an Estonian newspaper editor to print their origi-
nal draft, and contracting with an official publishing house to print copies of
their draft.

& Is a State of Law Possible?

Gorbachev now stands at a critical juncture in the legal reform rocess--having
criticized the old, he is required to build the new.

At the same time, legal reform
“imperative. In a_poll of Muscovites ranging from 18-year-olds to pensioners re-
~ cently conducted by a Soviet institute, the largest share of respondents found that
>k lega! reform was the aspect of life most in need of change. Mor

forms cannot be erectively implemented WIthoUT B T8gaT framework.

Indicators of Progress

To be successful, Gorbachev must balance his overall push for legal reform with
the naed to enact entorceable Taw. Soviet Jurists have warned the leader

against pusﬁing through goorlx written laws or faws not cogrdinated with other
efforts, reguiring smendments soon after the laws are promulgated. The regime’s
task is especially difficult because draft laws tend to cover over apping issues; for
example, the proposed laws on the freedom of conscience and on voluntary asso-
ciations. Progress on one may be held up until the entire package is ready for ap-
proval. Milestones for the progress of new laws--which could change slightly
when the full-time legislature develops its procedures-~include completion of

drafts, favorable review by the Supreme Soviet's legislative commission, approval
by the Politburo, publication for public discussion, and@ promulgation. Delay in a
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law does not always indicate the séope of controversy; for example, disputes over
a few provisions could range from important policy debates to discussions of lan-
guage 'technicalities.i

However, delatys in addressing criminal law or a lack of significant changes in
criminal law reform, considering the significant publicity that has surrounded it,
would indicate that Gorbachev has been forced to mark time and compromise:

* Further amendment of the April 1989 decree, and in turn Article 70 of the
RSFSR Criminal Code, that broadens rights of free speech and expression--
for example, prohibiting only public calls for the violent overthrow of the
government--would advance reform significantly.

* The regime’s decision on Articles 142 and 227 of the RSFSR Criminal Code-~
-directed at religious believers-~will be key indicators of regime intentions
and seriousness about religious freedom. - :

* Revisions to criminal procedure could range from a minimalist approach

~ that slightly reduces the threat of due process violations in specific cases
to major changes that provide full procedural protections and mechanisms
for redressing violations. Indicators of progress toward legal reform will

include the regime’s decisions on when defendants receive a riaht to an at-
Torne¥, whether the attorney will be the egual adversary of the irosecutor,
and how the function and number of lay judges are changed. '

The promulgation and content of proposed civil legislation expected over the next
few years will be another important barometer of the pace of reform. Passage of
laws outlining new institutional change--such as those on the judiciary, the Con-
stitutional Review Commission, and security organizations--are crucial for progress
in reform and will indicate the extent to which the regime is willing to risk its
control to maintain the integrity of the law: ) '

I Thé more specific the law on the Constitutional Review Commission is on

membership qualifications and recall, the more likely its members’ inde en-
dence and the greater their objectivity. E§§§!riﬁ'§ |§§E| EEEwledée and e:"x-
perience of members Is imiportant. Avoiding vague guidelines for removal,
such as in Hungary where the legislature may remove Constitutional Council

members who “do not properly perform their duties,” is essential to its
power as a real check on the legislature. We
more eﬂecﬂve_'uum&tﬂisMMmmmgn_mM
awmmmmw‘
ation. ' .

Ent——

Issues given to the Constitutional Review Commission and how it decides
SO _be

N
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* Though not expected until 1990, the dr on State Security will be a
key indicator of regime intentions to institute a state of law. A minimalist
approach limited to enumerating existing KGB and MVD practices might re-
flect a step toward openness, but little more. Further-reaching proposals
such as reorganizing the KGB to reduce some of its domestic security func-
tions or creating standing committees on state security under the Supreme

Soviet, with broad oversight--if passed and implemented--have greater po-
tential for providing checks on the power of any one organization.i

'rogress on expanding citizens’ rights to information and protection against arbi-
rariness will depend on the passage and implementation of several other laws:

* Gorbachev will achieve significant reform if he can override opposftion to
the bills on glasnost, the media, archives, and freedom of conscience and
push laws through the process--even if they do no more than codify the
present policy. In all these laws, provisions delineating procedures and
_standards for review of grievances and charges of wrongdoing are impor-

tant. These provisions need to be linked to improved slander and libel pro-

tections that would allow the opening up of information while protecting
against its false and misleading use.

* An increase in the use or amendment of the law on citizens’ rights to ap-
‘ peal unlawful actions of officials would Indicate progress. Reform-minded
. officials have already criticized its implementation, one charging that cases
- were filed against only about 300 officials as of June 1988.h
only one of the 13 cases initiated under this law that she
knew about has led to the trial and conviction of an official who persecuted -
a whistie-blower. The publication of cases would serve to educate the
public or possibly provide incentive for other cases. Most significant would
be amending the law to remove the “collegial organ® exception. Courts
have used the exception against refuseniks suing OVIR on 1S emigration
decisions. If the exception is removed by amendment, the courts--already
having accepted jurisdiction under the law-~-will be forced to decide cases

that may overturn OVIR or make obvious political decisions that violate the
law and that would be subject to public scrutiny.
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Prospects for Achieving Goals

Even if Gorbachev makes only moderate headway in pyrsuing legal reform, he will

probably further hi fi i he _Soviet image abroad. Because foreign
observers often--though arguably incorrectly--assess a country’s legal system by
its criminal law, even minor changes will go far in bolstering the credibility of the
entire system. Revisions such as abolishing exile and banishment, narrowing the
death penalty, and decreaﬂgprison sentences have great international appeal
when portrayed as improving human rights by “humanizing” and “decriminalizing”
law. Soviet officials have already contrasted their use of the death penaity to US

policy, labeling the execution of juvenile convicts in some US states a an
rights abuse. h _ . .

However, the potential for foreign observers to overestimate change is high and
the difficulty in monitoring potential abuses is thus increased.. JAlthough Soviet
authorities describe “decriminalization"--moving a violation frém the criminal sys-
tem to the less punitive administrative system--as liberalization and a lessening of
punishment--the accused has even fewer procedural due process guarantees than
exist in the current criminal system. Further revision of the law on state crimes--
even its abolition--could be easily circumvented if other procedural safeguards,
such as early defense counsel, were ignored. The dangers are illustrated by the
regimes’ reported increased use during the past few months of administrative ar-
rests, detentions, confiscations, and fines to harass and prevent activists, such as
members of unofficial groups and demonstrators, from causing too much disrup-

re

If the regime follows a middie-of-the-road course, as most sddrces indicate it will,
Gorbachev will also probably be fairly successful achieving another important

aim--geviving_respect for the law. Soviet citizens support firm law enforcement
and would favor efforts to improve the com ice and the courts, _.
end corruption, and eliminate the worst police abuses of human rights. Recent

letters from citizens commenting on the proposed criminal law fundamentals, in
fact, have criticized the narrowing of the death penalty; one letter even advocated
public hangings. Changes in sentencing that make punishments better fit the _
crime as well as movement away from imprisonment--both of which are expect-
ed--will, in criminologists’ view, aid in the fight against crime and recidivism.

Fairness and universal application of Id revive citizens’ -+
respect for the law. ﬂ : ' S

On the other hand, the drives against corruption and incom etence may cause un-~
easiness among personnel in Ia ons. These organizations,
unused to public control, could be inhibited by new procedures and technicalities

and disgruntied by the purges, and might become less effective at crime preven-
tion.

The Lenin-
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grad press confirmed that the complaints of the demonstrators included low-
salaries, poor housing, the “social and legal defenselessness” of the police and the
“insult” of “disrespectful relations toward the police.” More significant, if reform
results in more Iawlessness--for example, in allowmg natlonahty mterests to cause
widespread disruption
could feel things have gone too far. Hardliners are portraying the recent increases
Th CIME==WICIT T80 3T SPECIalsts blame on the relaxation of the antialchohol cam-
paign--as the result of democratization and the "humanizing” of criminal law.

Gorbachev’s use of law to unfetter initiative and place the economy on a new
footing will probably meet moderate success, yet will require significant time to
develop. Legal teform is not the only requirement for successful economic reform.
Gorbachev's progress in making law a tool to guarantee the irreversibility of eco-
nomic and political reform will be affected by the quality of the new law and its
implementation--both of which we expect to be spotty. Moreover, the, regime has
to convince the public that the new laws encouraging. initiative will not be ignored
or revoked. Arguing that the December 1988 law restricting cooperatives further
undermined people’s trust in the law, two Institute of State and Law lawyers wrote
a letter to Moscow News that stated:

A law-governed state does not mean more laws, it means more le-
gality . . . . Trust is so far tenuous, it is still weak, and people
shouldn’t be disillusioned again. No one can now guarantee that, a
couple of months from now, other activities will not be recogmzed
out of bounds for co-ops. - : .

Although there has not been enough time for the gountry to develop the legal cul-

-ture needed to draft a technically good law, some changes are positive~—public
discussion, legal education, and a Supreme Soviet that may begin to flex its mus-
cles, as it did in protesting provisions to tax cooperatives and forcing changes to
the draft Constitutional amendments. Efforts to develop information access and
public legal education, important to encouraging and protecting those seeking
change under the new laws, may also fall short of reformers’ proposals. Concerted
public legal education and professional training will be expensive and require time
and long-term commitment. .

Since there are so few written guarantees in this area, some core’!egislation must

be passed for reform to progress. New laws--even if they are poorly drafted and
handicapped with compromise provisions--cgn_help the process of institutionaliz=
ing new policies. ange will probably come in steps as consensus grows. In the- -
case of the law giving citizens the right to sue officials, for example, several ’
sources indicated that controversy resuited in a compromise document that was
unsatisfactory to reformers. Three months after the law was passed but before it

was effective, amendments were passed that broadened it and gave citizens great-
er protections. Now justice officials have joined academics in advocating further
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change and proposing a law that.ﬂ;fvould never have been seriously considered last

Juqe. -

Prospects for building legitimacy by eliminating loopholes have the least chance of
total success—--but some progress is likely. The public may get an increased sense
of participation in the iegal process~-for example, through additions to the number
of lay judges and new chances to enforce rights such as the ability to sue a local
official for denying a housing permit. Gorbachev has been able to clean out, on a
limited scale, those who egregiously violate the law, thereby reinforcing his words
that no one is above the law. He has brought the need for change to the forefront
and has opened discussion more than any past Soviet leader, which is beginning
to raise the public’'s legal consciousness and expectations for change. The fairness
of the system will be substantiated by Gorbachev’'s broadening legitimate activity -
(both in economic and political arenas), better defining the boundaries of accepta-
ble behavior, and even increasing. punishment for those who cross the line. (C NF)

However hev's éntlcorru tion - h w blictzed--
drop in the b i i m. While he has taken

to task huge numbers of corrupt officials, Gorbachev is far from achieving and
maintaining a “clean” party, law enforcement, and economic bureaucracy. Broad

media coverage of the success of campaigns against unearned income and cor-
ruption, including the recent publicity given the Churbanov trial, ma give a false
impression that the remaining problem is smaller than it reall

achev's efiort is merely putting out fires rather than addressing underlying prob-
lems in society and the economy. '
The effectiveness. of the legal system is more dependent on the success of broad-
er political change than on reforms within the legal establishment. The' reglme is

wrestling with the contradicti

The pa 8BS ave a k@ 8| | tele—
al and la for ‘the abilug to gromulgatg pam ggg:ggg that in

practice have the force of law, and the constitutional position of being the coun-
t ul m orce.” Until the judiciary and re truly indepen-
ent 0 contro! an achev will

not be able to create the self-adjysting, self-regulating system he apparently

seeks. Lintil then, the legal system will be limited in its ability to provde a mecha-

. nism for instituting economic and political reform and ummum_mglrof
the political will of the leadershig, Similarly, continuation of a large political police

orce, charged with monitoring dissent and operating in a more or less arbitrary
fashion not restricted by strong legal controls, would undermine efforts to build a
new foundation for party rule based less on fear and more on support from the
population.

While any progress should be seen as a step forward, implementation of the cur-
rent legal reform strategies without further political change will fall short of
achieving Gorbachev’s stated goals, and far short of developing a system that
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would guarantee individual rights as provided for in Western democracies.
However, while that goal would remain beyond reach for this generation, legal re-
form is helping to further other goals--bringing the USSR into the modern world
and lowering the barriers to change. As such, it could be an important first step in
the elimination of traditional arbitrariness and could begin laying the groundwork
for a more fundamental liberalization of the political system in the future.
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APPENDIX
Legal Administration in the USSR

Law enforcement and the administration of justice is carried out by party and
governmental organizations at the national, republic, and local levels.?®

Party Control.. i i \ trolled by the Communist -
Party of y of the Sovie i

Legal Department appears to retain the responsibilities of its predecessor for
supervising all judicial organizations and the security apparatus. in the fall of
1988, Anatoliy Paviov, former deputy chief of the Adminstrative Organs De-
partment, replaced Nikolay Savinkin as chief. Savinkin was the last Brezhnev
appointee among the Central Committee department heads. i .

Judicuarv The Soviet court system has four ievels--the USSR Supreme

Court, 15 supreme courts of the unian republics, I____he courts of the provinces, -
ahd, at the lowest level, the people’s coyrt. arbitration or-

ganizations, and administrativa agencies supplement civil courts in their ad-

ministration of justice. The people’s court is the general tnal court, while the

higher courts provide appellate review and, in_specifi as
e _tria Usually one appeal is available to both parties of a case. The
Soviet ]udiciarv has limited interpretive functions compared to US courts.

“Soviet courts, including the USSR Supreme Court, do not have the power to

interpret the legality or constitutionality of legislation, and their decisions are
Dot recognized as bindina precedant for subsequent cases ( t law rejects
the prmciple of stare decisis). '

The USSR SuEreme Court hears protests against decisions of lower
ranking courts, settles jurisdictional disputes between courts of different re-
publics, and Issues instructions to lower courts conceming the application of
laws. It can also act in smaller pan Is--the Clvil Crirninal and Mllltarv ,

{past examples mclude the trials of Lavrentiv Benya in 1953 Francxs Gary

Powers in 1960, and Mathias Rust in 1987). The USSR Supreme Court is re-

sponsible to the legisiature and its decisions may be reviewed and over-
restaium.

28 For more detail on the structure of the Soviet legal system and key
individuals within it, see DI Research Paper LDA 88-15317 (Secret NF NC),
October 1988, The Soviet Legal System and Iits Key Players: Facing

the Challenges of Reform -
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Procuracy. The procuracy has the broadest responsibility in the legal
apparatus. It is charged with overseeing nearly every legal, GXECUTivVe, Bhd
administrative procedure in the USSR Its authority over investigative proce-
dure, police conduct, ahd the observance of law in most government agen-
cies and institutions suggests a mandate that combines the functions of all
forms of US-style prosecutors and states attorneys in one central body. The
procurator also supervises trial procedures, a function that is ostensibly in-

. compatible with its functions of charging and prosecuting criminal defen-
dants. The courts are accountable to the procurator_who_has the power to
discipline and remove judicial personnel. However, the procurator does not
have the power to command or countermand the court with respect to a
pending trial. -

' The procuracy is headed by the USSR Procurator General--currently Alek-
andr Sukharev--who serves a mm( and at lower lev-

glmﬂators who serve five-year terms. Sukharev was Minister of .

Justice in the RSFSR from 1984 to May 1988, when he assumed his current

post, replacing Aleksandr Rekunkov--a hardline conservative. Sukharev has
publicly supported a number of reform issues

tinuing to serve as head of the Association of Soviet Jurists, Sukharev has
maintained a strong international profile and has taken several opportunities
to address human rights and criminal law issues, including advocating-the

elimination of the death penaltv. B

Ministry of Justice.. The principal duty of the USSR Ministry of Justice

* and Tts subordinate network of republic ministries and provincial departments

is "judicial organization®~-preparing proposals on court organization and ju-

dicial elections, overseeing both the training of judicial personnel and mass
 -legal education, and controlling various legal services to the community such
- as the bar, legal departments in enterprises and other institutions, and notar-
ies. The Ministry also has the job of systematizing legislation and preparing
for further codification--a major focus of reform efforts. The Minister of -
Justice, Boris Kravtsov, was appointed in 1984

He has publicly expressed support for Gorbachev’s
plans to restructure the legal system and has called for further glasnost, in-
creased efforts against corruption, and general reform. )

Ministry of Internal Affairs (MVD). In addition to carrying out usual police
wn functions, the MVD is in charge of gpecially trained
security troops that have been active in restoring order during incidents of
ethnic unrest and large-scale public demonstration over the past few years.
it also runs prisons and corrective labor camps and performs other duties
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such as fire protection and traffic control. Siberian party official Vadim
Bakatin was appointed MVD chief in October 1988, several weeks after his
predecessor, Aleksandr Viasov, was made RSFSR Premier. The deiay in nam-
ing a new chief suggests Bakatin was a compromise candidate. Although he
supported Gorbachev at the June 1988 party conference by endorsing reform
proposals, he has appeared more cautious on law and order issues and may
have ties to conservative Politburo member Ligachev, forged when both were
in Siberia.2

Commlttee for State Security (KGB) The KGB thinks of itself as the
“sword and - : :

include chief directorates for foreign intelligence, in erna .security and coun-
terintelligence, military counterintelligence, communicationhs security, protec-
tion of government facilities, and communications intercept. Other director-
ates include transportation security, dissident and ideological subversion,
protection of the economy, surveillance, and leadership protection. In Octo-
ber 1988, Viadimir Kryuchkov replaced Viktor Chebrikov as chairman of the
KGB. Chebrikov, chairman since 1984, continues his policymaking role as full
Politburo member and chairman of the newly created Central Committee Le-
gal Commission.

29 See DI Research Paper SOV 88-100056DX (Secret NF NC OC), August 1988,
The Internal Troops of the MVD: Moscow’s Muscle for Internal Security. |

30 gsee DI Intelligence Assessment SOV 88-10045X (S NF NC OC), June 1988,
Gorbachev's Growing Confrontation With the KGB: A Coming Showdown?
An intelligence assessment on restructuring the state security organs is in
preparation.
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